21 April 2023 


Kamala Harris, Vice-President 
The White House 

Office of the Vice President 

1600 Pennsylvania Avenue, N.W. 
Washington, DC 20500 


President Biden has publicly derided the Florida law signed on March 2022 denying civil 
rights to public school students in opposition to Federal law. He has stated the law is 
hateful (if memory serves me); if that was his choice of words, perhaps the Governor is 
guilty of a hate crime under Federal law. In fact, the law is unconstitutional. 


I filed a complaint (see attached) with Lorraine Irier, an investigator for the Office for 
Civil Rights of the U.S. Department of Education (OCR COMPLAINT NUMBER: #04- 
22-4023) on 28 March 2022 with the Atlanta, Georgia office. The complaint is that the 
adoption of Florida State law (SB 1834) violates the civil rights guaranteed by the 
Federal government. As such, Title IX funds should be suspended immediately until the 
issue is resolved. That office, to this point, has chosen to defer proceedings pending the 
outcome of Florida Equality, et. al. v DeSantis, Fl State Bd of Ed, et. al. (4:22-cv-00134- 
AW-MIJF). 


This has allowed approximately 1 million US citizens to have their civil rights revoked 
and recent action of Gov. DeSantis has expanded this number by an additional 1.8 million 
US citizens (see attached). As the State Court has refused to issue an injunction 
preventing the law from taking force, the citizens have been allowed to have their civil 
rights violated. 


Without Federal intervention, more US citizens will have their civil rights removed 
illegally by a law that would be deemed unconstitutional by a Federal Court, which may 
be an ultimate goal of the pending legal actions. But action cannot, must not, be delayed 
any longer as this concerns the most vulnerable section of US citizens — children between 
5 and 17 years of age. The Federal government has a duty to protect its citizens from 
repudiation of the Federal laws that protect their civil rights. 


I would like to 


(1) Have your office contact Lorraine Irier at the OCR to voice your support for that 
Office restoring the civil rights of US citizens and moving on the complaint filed 
over a year ago; and 


(2) Obtain a preliminary Attorney General Opinion as the legal basis for the suspension 
of all Federal monies earmarked for the State of Florida immediately. Said 
suspension to last until the State of Florida makes the necessary changes in State 
law to come into compliance with federal law. 


Nearly three million citizens are at risk if the Federal government continues its “hands- 
off’ approach to guaranteeing basic civil rights for its citizens. 


Dr. Brian A. Smith 


12746 Parkbury Drive 
Orlando, FL 32828 


8/20/2022 DO NOT REPLY - LOA #04224031 


From: Lawrence.Hughes@ed.gov, 
To: briansmithdc@aol.com, 
Subject: DO NOT REPLY - LOA #04224031 
Date: Wed, Mar 30, 2022 9:35 am 
Attachments: ACKNOWL.doex (124K), OCR COMPLAINT PROCESSING PROCEDURES. pdf (105k) 


RE: Florida Dept of Education | #04224031 | LOA | 03/28/2022 
Hello Dr. Smith, 


Please find attached, our Letter of Acknowledgement (LOA) of receipt of your complaint, and a copy of our 
procedure guide. Please review these documents closely as they contain valuable, time-sensitive instructions 
regarding your complaint against Florida Dept of Education. 


Your complaint is now in the Evaluation stage. If you have any other questions or new documents to add, please 
feel free to submit them to our office email address: 


OCR. Atlanta@ed.gov 


Please be sure to include your Complaint number. This will ensure your questions and submissions receive the 
attention they deserve. 


Thank you for your patience during this process. 


Sincerely, 


Lawrence K. Hughes 

Program Support Assistant 

U.S. Department of Education 

Office for Civil Rights-Atlanta Office, Southern Division 
61 Forsyth St. SW, Suite 19T10 

Atlanta, GA 30303 


“Our lives begin to end the day we become silent about things that matter.” - MLK Jr. 


https://mail.aol.com/webmail-std/en-us/PrintMessage 
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Florida expands ‘Don't Say Gay’; House OKs anti-LGBTQ bills 


Repubbecan Florida Gov. Ron DeSantis can add more wins to his agenda targeting the LGBTQ+ community 


By ANTHONY IZAGUIRRE ned BRENDAN FARRINGTON Assescistind Press 
Apel 19, 20273, 12.30 PM 


4/21/23, 10:12 AM Florida Expands ‘Don't Say Gay’ Policy To Older Students At DeSantis’ Reques 


FORBES > BUSINESS 


Florida Expands ‘Don’t Say 
Gay’ Policy To Older Students 
At DeSantis’ Request 


Katherine Hamilton Forbes Staff 
T cover breaking news. 


4/21/23, 10:10 AM DeSantis expands Don't Say Gay’ bif | Fortune 


POLITICS RON DESANTIS 


Florida Gov. Ron DeSantis expands ‘Don't Say Gay’ bill through 
high school as LGBTQ groups call it an ‘assault on freedom’ 


2Y ANTHONY IZAGUIRRE AND THE ASSOCIATED PRESS 
April 19.2 


5/17/2023 


NOTICE: Compliance with US District Court Orders take precedence over State law. 


From: briansmithdc@aol.com, 


To: Teresa.Jacobs@ocps.net, steve.dionisio@yourcharlotteschools.net, ricciale@collierschools.com, 
bobby.bennett@desotoschools.com, beth.barfield@glades-schools.org, swindlem@hendry-schools.net, 
christophersbe@leeschools.net, sherrie.raulerson@bakerk12.org, sellars.lila@mybradford.us, 
david.broskie@myoneclay.net, carswella@columbiak12.com, cokerk@duvalschools.org, moorel@flaglerschools.com, 
johnny.bullard@hamiltonfl.com, groomscy1@nassau.k12.fl.us, rsurrency@my.putnamschools.org, 
tim.forson@stjohns.k12.fl.us, superintendent@suwannee.k12.fl.us, RipplingerM@union.k12.fl.us, 
sandra.himmel@citrusschools.org, KornegayD@lake.k12.fl.us, Allison. Campbell@marion.k12.fl.us, 
richard.shirley@sumter.k12.fl.us, rendell.mark@brevardschools.org, Debra.Pace@osceolaschools.net, 
serita.beamon@scps.k12.fl.us, cbalgobin@volusia.k12.fl.us, bshayman@hardee.k12.fl.us, rshayman@hardee.k12.fl.us, 
stratton_j@hcsb.k12.fl.us, addison.davis@hcps.net, wysongj@manateeschools.net, saundersc@manateeschools.net, 
ksbsos@pasco.k12.fl.us, hendrickk@pcsb.org, frederick.heid@polk-fl.net, allison.foster@sarasotacountyschools.net, 


Subject: NOTICE: Compliance with US District Court Orders take precedence over State law. 
Date: Wed, May 17, 2023 4:11 pm 


Attachments: 


16 May 2023 


Re: NOTICE: Compliance with US District Court Orders take precedence over State law. 


To: All Superintendents of Public School Districts within the jurisdiction of the Middle District of 
Florida of the United States District Court 


Orange County 
DeSoto County 
Lee County 
Clay County 
Flagler County 
Putnam County 
Union County 
Marion County 
Osceola County 
Hardee County 
Manatee County 
Polk County 


Charlotte County 
Glades County 
Baker County 
Columbia County 
Hamilton County 
St. Johns County 
Citrus County 
Sumter County 
Seminole County 
Hernando County 
Pasco County 
Sarasota County 


Collier County 
Hendry County 
Bradford County 
Duval County 
Nassau County 
Suwannee County 
Lake County 
Brevard County 
Volusia County 
Hillsborough County 
Pinellas County 


This Notice shall suffice as proof of possession of knowledge by the Superintendent or directing 
officer known by any other designation for all Public School Boards within the jurisdiction of the Middle 
District of Florida division of the Federal District Court of the Orders issued by the Court as listed. 


Also: 


e Violating the court order of a Federal District Court is a criminal offense; violators are subject to 


arrest. 


e Your duties as an officer of a County Board of Education include being familiar with the Orders of 
the United States District Court for the Middle District of Florida that concern the legal strictures 


under which your Board is allowed to function. 


e There is no need for an Order of Protection when an a priori knowledge is assumed to exist. A 
complaint can be filed naming the Board of Education of the county as a respondent with the 
United States District Court. 


e Any violation of a Federal District Court Order by the Board of Education of a county within the 
jurisdiction of the Court is considered to have been committed with the intention to, and knowledge 
that said acts will violate said Orders subjecting respondents to be charged with a Class A 
misdemeanor, a criminal offense. 


Your attention is drawn to the following three cases heard before the Middle District of Florida division 
of the United States District Court: 


https://mail.aol.com/webmail-std/en-us/PrintWessage 
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5/17/2023 NOTICE: Compliance with US District Court Orders take precedence over State law. 


1. Carver Middle Sch. Gay-Straight Alliance v. Sch. Bd. of Lake Cnty . Case No. 5:13-cv- 
623-Oc-10PRL, Ocala (249 F. Supp. 3d 1286; 2017) 


2. Vanguard High School Gay Straight Alliance v. Sch. Bd. of Marion Cnty. Case No. 512- 
cv-268-Oc-34TBS, Ocala (2012) 


3. Gay-Straight al. of Yulee H. S. v. Sch. Bd. of Nassau Cnty. Case No. 3:09-cv-112-J- 
25TEM, Jacksonville (602 F. Supp. 2d 1233: 2009) 


The Chief Justice and lead administrator of the Court are aware that actions resulting from the 
implementation of recent State legislation could violate Orders of the specified Court and they will 
proceed accordingly to preserve and ensure compliance with the Federal Court Orders. 


Respectfully, 


Bae (dn AD. 


Dr. Brian A. Smith (ret) 
Orlando, Florida 


https://mail.aol.com/webmail-std/en-us/PrintWessage 
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16 May 2023 


Re: NOTICE: Compliance with US District Court Orders take precedence over 


State law. 


To: All Superintendents of Public School Districts within the jurisdiction of the 
Middle District of Florida of the United States District Court 


Orange County 
DeSoto County 
Lee County 
Clay County 
Flagler County 
Putnam County 
Union County 
Marion County 
Osceola County 
Hardee County 
Manatee County 
Polk County 


Charlotte County 
Glades County 
Baker County 
Columbia County 
Hamilton County 
St. Johns County 
Citrus County 
Sumter County 
Seminole County 
Hernando County 
Pasco County 
Sarasota County 


Collier County 
Hendry County 
Bradford County 
Duval County 
Nassau County 
Suwannee County 
Lake County 
Brevard County 
Volusia County 
Hillsborough County 
Pinellas County 


This Notice shall suffice as proof of possession of knowledge by the 
Superintendent or directing officer known by any other designation for all Public 
School Boards within the jurisdiction of the Middle District of Florida division of 
the Federal District Court of the Orders issued by the Court as listed. Also: 


e Violating the court order of a Federal District Court is a criminal offense; 
violators are subject to arrest. 


e Your duties as an officer of a County Board of Education include being 
familiar with the Orders of the United States District Court for the Middle 
District of Florida that concern the legal strictures under which your Board is 


allowed to function. 


e There is no need for an Order of Protection when an a priori knowledge is 
assumed to exist. A complaint can be filed naming the Board of Education of 
the county as a respondent with the United States District Court. 


e Any violation of a Federal District Court Order by the Board of Education of a 
county within the jurisdiction of the Court is considered to have been 
committed with intention to, and knowledge that said acts will violate said 
Orders subjecting respondents to be charged with a Class A misdemeanor, a 


criminal offense. 


Your attention is drawn to the following three cases heard before the Middle 
District of Florida division of the United States District Court: 


1. Carver Middle Sch. Gay-Straight Alliance v. Sch. Bd. of Lake Cnty. 
Case No. 5:13-cv-623-Oc-10PRL, Ocala (249 F. Supp. 3d 1286; 2017) 


2. Vanguard High School Gay Straight Alliance v. Sch. Bd. of Marion 
Cnty. Case No. 512-cv-268-Oc-34TBS, Ocala (2012) 


3. Gay-Straight al. of Yulee H. S. v. Sch. Bd. of Nassau Cnty. Case No. 
3:09-cv-112-J-25TEM, Jacksonville (602 F. Supp. 2d 1233: 2009) 


The Chief Justice and lead administrator of the Court are aware that actions 
resulting from the implementation of recent State legislation could violate Orders 
of the specified Court and they will proceed accordingly to preserve and ensure 
compliance with the Federal Court Orders. 


Respectfully, 


Dr. Brian A. Smith (ret) 
Orlando, Florida 


Sent to above named school board superintendents at: 


Teresa.Jacobs@ocps.net, steve.dionisio@yourcharlotteschools.net, ricciale@collierschools.com, 


bobby.bennett@desotoschools.com, beth.barfield@glades-schools.org, swindlem@hendry-schools.net, 
christophersbe@leeschools.net, sherrie.raulerson@bakerk12.orq, sellars.lila@mybradford.us, 
david.broskie@myoneclay.net, carswella@columbiak12.com, cokerk@duvalschools.org, moorel@flaglerschools.com, 
johnny.bullard@hamiltonfl.com, groomscy1@nassau.k12.fl.us, rsurrency@my.putnamschools.org, 
tim.forson@stjohns.k12.fl.us, superintendent@suwannee.k12.fl.us, RipplingerM@union.k12.fl.us, 
sandra.himmel@citrusschools.org, KornegayD @lake.k12.fl.us, Allison.Campbell@marion.k12.fl.us, 
richard.shirley@sumter.k12.fl.us, rendell.mark@brevardschools.org, Debra.Pace@osceolaschools.net, 
serita.beamon@scps.k12.fl.us, cbalgobin@volusia.k12.fl.us, bshayman@hardee.k12.fl.us, 
rshayman@hardee.k12.fl.us, stratton_j@hcsb.k12.fl.us, addison.davis@hcps.net, wysongi@manateeschools.net, 
saundersc@manateeschools.net, ksbsos@pasco.k12.fl.us, hendrickk@pcsb.org, frederick.heid@polk-fl.net, 
allison.foster@sarasotacountyschools.net 


16 May 2023 


To: [X] Elizabeth M. Warren, Clerk of Court 
United States District Court Middle District of Florida 
401 W. Central Blvd., Suite 2100 
Orlando, FL 32801-0210 


[ ] Honorable Timothy J Corrigan, Chief US District Judge (M.D. FI) 
Bryan Simpson United States Courthouse 
300 North Hogan Street 
Jacksonville, Florida 32202 


Re: Violation of US Middle District Court of Florida rulings by enactment of 
amendment expanding Florida Statutes Chapter 1001 Section 42 to include all 
public school students 


Three of the Decisions and Orders issued by your Federal Court district between 2009 
and 2017 (see reverse) have been violated by the enactment of Florida State law which 
prohibits discussion of all topics concerning gay, lesbian, bisexual, and transgender 
issues (FS 1001.42). Your District has ruled at least three times that Florida Public School 
Boards can not prohibit the formation of Gay-Straight Alliances on school grounds. 


The original law, which when put in effect on 1 July 2022, probably violated your judges’ 
Decisions and Orders. Currently, the recent expansion of the law changed the 
probability of a violation to a definite violation of the rulings of your Court [1001.42 
(8)(c)(3)]. Forming a Gay-Straight Alliance requires discussion of the issues faced by 
members of the Alliance and the Alliance has the right to meet on school property and 
receive district support as guaranteed and protected by your Court rulings. The law 
specifically, and unconstitutionally, targets the LGBTQ+ students with close to six 
million Florida Public School students being deprived of their rights as guaranteed by 
Federal law and your Court rulings. 


Can the Court notify the school boards within the jurisdiction of the Middle District or 
otherwise bring the rulings of your Court before the public, highlight the conflict with 
current law, emphasize the supremacy of the Federal Court rulings over State law, and 
enumerate what the penalties are for violating Federal Court Orders? Failure to comply 
with a Federal Court ruling must carry some penalty. What procedures are at the Courts 
disposal to enforce compliance with your rulings and assessing penalties? 


Respectfully, 


Bue (hod ALT. 


Dr. Brian A. Smith (ret) 
12746 Parkbury Drive 
Orlando, Florida 32828 


BS/ew 


16 May 2023 


To: [ ] Elizabeth M. Warren, Clerk of Court 
United States District Court Middle District of Florida 
401 W. Central Blvd., Suite 2100 
Orlando, FL 32801-0210 


[X] Honorable Timothy J Corrigan, Chief US District Judge (M.D. Fl) 
Bryan Simpson United States Courthouse 
300 North Hogan Street 
Jacksonville, Florida 32202 


Re: Violation of US Middle District Court of Florida rulings by enactment of 
amendment expanding Florida Statutes Chapter 1001 Section 42 to include all 
public school students 


Three of the Decisions and Orders issued by your Federal Court district between 2009 
and 2017 (see reverse) have been violated by the enactment of Florida State law which 
prohibits discussion of all topics concerning gay, lesbian, bisexual, and transgender 
issues. Your District has ruled at least three times that Florida Public School Boards can 
not prohibit the formation of Gay-Straight Alliances on school grounds. 


The original law, which when put in effect on 1 July 2022, probably violated your judges’ 
Decisions and Orders. Currently, the recent expansion of the law changed the 
probability of a violation to a definite violation of the rulings of your Court [1001.42 
(8)(c)(3)]. Forming a Gay-Straight Alliance requires discussion of the issues faced by 
members of the Alliance and the Alliance has the right to meet on school property and 
receive district support as guaranteed and protected by your Court rulings. The law 
specifically, and unconstitutionally, targets the LGBTQ+ students with close to six 
million Florida Public School students being deprived of their rights as guaranteed by 
Federal law and your Court rulings. 


Can the Court notify the school boards within the jurisdiction of the Middle District or 
otherwise bring the rulings of your Court before the public, highlight the conflict with 
current law, emphasize the supremacy of the Federal Court rulings over State law, and 
enumerate what the penalties are for violating Federal Court Orders? Failure to comply 
with a Federal Court ruling must carry some penalty. What procedures are at the Courts 
disposal to enforce compliance with your rulings and assessing penalties? 


Respectfully, 


Bue (hod ALT. 


Dr. Brian A. Smith (ret) 
12746 Parkbury Drive 
Orlando, Florida 32828 
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Reference: Middle District cases: 


Carver Middle Sch. Gay-Straight Alliance v. Sch. Bd. of Lake Cnty. 
Case No. 5:13-cv-623-Oc-10PRL 

United States District Court, M.D. Florida, Ocala 

249 F. Supp. 3d 1286 (M.D. Fla. 2017) 

Decided Apr 12, 2017; The late Honorable Wm. Terrell Hodges 


Vanguard High School Gay Straight Alliance v. Sch. Bd. of Marion Cnty 
Case No. 512-cv-268-Oc-34TBS 

United States District Court, M.D. Florida, Ocala 

Decided Aug 14, 2012; Honorable Marcia Morales Howard 


Gay-Straight al. of Yulee H. S. v. Sch. Bd. of Nassau Cnty 
Case No. 3:09-cv-112-J-25TEM 

United States District Court, M.D. Florida, Jacksonville Division 
602 F. Supp. 2d 1233 (M.D. Fla. 2009) 

Decided Mar 11, 2009; Honorable Henry Adams, Jr. 
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20 U.S.C. § 4071(a). 


The EAA does not "limit the authority of the 


1235school, its agents or employees, to *1235 maintain 


order and discipline on school premises, to protect 
the well-being of students and faculty, and to 
assure that attendance of students at meetings is 
voluntary." 20 U.S.C.A. § 4071(f). 


Courts examine whether the proposed club would: 
(1) materially and substantially disrupt the 
operation of the school, or (2) materially and 
substantially harm the well-being, or otherwise 
invade the rights, of others. Tinker v. Des Moines 
Independent Community School Dist., 393 U.S. 
503, 513-14, 89 S.Ct. 733, 21 L.Ed.2d 731 (1969). 


Background and 
Summary 


Pleading 


Plaintiffs Hannah Page and Jacob Brock are 
students at Yulee High School (Yulee High or 
school). The students sought permission to form 
an organization focusing on combating antigay 
harassment and discrimination and educating the 
school community about these issues.” 


2 There are thousands of secondary school 
Alliances nationwide. The purposes of the 


Alliance, as stated in its constitution, are: 


(a) To provide a social, emotional and 
educational safe environment for students 
who are gay, lesbian, bisexual, transgender, 


and their straight allies. 


(b) To build awareness in the school 
community of issues concerning and 
affecting the lives of students who are 
lesbian, gay, bisexual, transgender, and 
their straight allies. 

(c) To reduce violence, harassment, 
bullying and discrimination based on 
sexual orientation and/or gender identity. 
(d) To encourage tolerance, acceptance and 
equality within the school community 
regardless of sexual orientation or gender 
identity. 


(e) To promote pride in our community. 


casetext 


The Board ultimately denied recognition to the 
Alliance based upon its choice of the name "Gay- 
Straight Alliance." Plaintiffs maintain the denial 
violated the First Amendment and the EAA. 


Plaintiffs request the Court enter a preliminary 
injunction pursuant to Fed.R.Civ.P. 65(a) and 
Local Rule 4.06 enjoining Defendant from 
denying equal access, treatment and club 
recognition to the Alliance. 


Defendant argues, inter alia, that the EAA does 
not apply because: (1) an incident at the middle 
school involving one of the Plaintiffs demonstrates 
the Alliance may be disruptive and therefore the 
material and substantial disruption exception 
applies; (2) there is no limited open forum at 
Yulee High regarding sexual orientation 
discussion; and (3) the group's message violates 
Florida's abstinence only policy. 


3 Although not entirely clear, it appears that 
Defendant formally objects only to the 
name of the club. Regardless, the Court 
will analyze the club's right to equal 
treatment including its right to use the 


name Gay-Straight Alliance. 


Analysis 
As a threshold matter, although this Order 


references First Amendment case law, it does not 
conduct a separate First Amendment analysis; in 
enacting the EAA, Congress effectively codified 
the First Amendment rights of non-curricular 
student groups.* 


4 None of the School Board's reasons qualify 
for any of the "safe harbor" exceptions 


under the EAA or the First Amendment. 


As noted earlier, Plaintiffs' position is that the 
school board cannot condition approval of the 


1236Alliance on a name change.° *1236 Plaintiffs cite 


the recent case of Gonzalez v. Sch. Bd. of 
Okeechobee Co. to support its position. In 
Gonzalez, the court held that the school board was 
obligated by the EAA to grant equal access and 
recognition to the Alliance and may not place 


@ 
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restrictions on it that were not uniformly applied 
to all noncurricular student groups. Gonzalez v. 
Sch. Bd. of Okeechobee Co., 571 F.Supp.2d 1257 
(S.D.Fla. 2008). The court dismissed the school 
board's argument that its existence would violate 
its abstinence only policy and also discounted the 
board's position that the message would interfere 
with discipline in the operation of the school. /d. 
at 1269. 


5 Plaintiffs maintain the name "Gay-Straight 
Alliance" is important to its mission of 
fighting homophobia in the school and the 
community. They note that forcing the club 
to change its name to the "Tolerance Club" 
or some other name without the word 
"gay" communicates a message to the 
school community and even the members 
themselves that being gay is shameful and 
that saying the word "gay" should be 
avoided. 

Plaintiffs also maintair. that the name 
"Gay-Straight Alliance" has taken on 
special significance; the use of a common 
name expresses presses to all the Alliance 
members across the country that they are 


not alone. 


Plaintiffs have also cited a case directly on point 
regarding the students' right to use the name "Gay- 
Straight Alliance." In Colin v. Orange Unified 
Sch. Dist., the court found the group was not 
required to change its name to "Tolerance Club," 
"Acceptance Club" or "Alliance." Colin v. Orange 
Unified Sch. Dist., 83 F.Supp.2d 1135, 1147-48 
(C.D.Cal. 2000). The Court noted no other 


proposed club was asked to change its name and 
that "when passing the EAA, Congress did not 
pass an Access for All Students Except Gay 
Students Act." /d. at 1142. The court found that a 
group's speech and association rights are 
implicated in the name it chooses; the plaintiffs 
thought it was important to announce that being 
gay is not "bad," and, further, the students wanted 
the group to be specific to gay harassment, the 
core reason for the club's existence. Jd. at 1147- 


48.’ 


casetext 


6 In that case, the students testified that the 
proposed name change would attack the 
very core reason for having the club. "[A 
student testified he] does not even like the 
word "tolerance" because it is not as 
affirming as the word "alliance" or 
"acceptance." To him, "tolerance" means 
"to put up with" in the sense that "Jews" 
and "Blacks" used to be "put up with" until 
they were finally "accepted". . . . the 
Board's suggested name change would 
indicate a club that is not only more 
general than the one he wants, but also a 
club that merely promotes "tolerance," far 
less than he hopes to achieve." /d. at 1147- 
48. 


7 The Court further noted, "[t]he Board 
Members may be uncomfortable about 
students discussing sexual orientation and 
how all students need to accept each other, 
whether gay or straight. . . . [But] 
Defendants cannot censor the students' 
speech to avoid discussions on campus that 
cause them discomfort or represent an 
unpopular viewpoint. In order to comply 
with the Equal Access Act . . . the 
members of the Gay-Straight Alliance must 
be permitted access to the school campus 
in the same way that the District provides 
access to all clubs, including the Christian 
Club and the Red Cross/Key Club." 

Colin v. Orange Unified Sch. Dis., 83 
F.Supp.2d at 1149. 


As noted above, the School Board here also argues 
that the use of the name Gay-Straight Alliance 
would materially and substantially disrupt the 
operation of the school, or materially and 
substantially harm the well-being, or otherwise 
invade the rights, of others. Regarding its position 
that the group would in same way interfere with 
its abstinence policy, as noted by Plaintiffs, only 
one court has ever found that a school could 
permissibly ban a club for this reason and the 
relevant facts in that case were unique. In Caudillo 
y. Lubbock Independent Sch. District, the court 
held that the school district could permissibly 


deny access to a similar club because, inter alia, 
the group's website provided access to obscene, 
indecent, and lewd sexual material. Caudillo v. 
Lubbock Independent Sch. District, 311 F.Supp.2d 
550, 558 (N.D.Tex. 2004). 


The court concluded that under those 
circumstances, the school's abstinence-only policy 
and the Texas state law which, at the time, 


criminalized same sex sexual relationships, 


1237justified the club's exclusion. *1237 Jd. at 563-68. 


There are no concerns about an inappropriate 
website here and there is no evidence that the 
Alliance counters the relevant abstinence policy in 
any way. Further, this argument was rejected in 
Gonzalez; the court found that the school board 
failed to demonstrate the club's mission of 
promoting tolerance towards gays is inconsistent 
with its abstinence only policy. The court reasoned 
that if dialogue required to discuss gay tolerance 
does violence to the principle of abstinence, so 
does any discussion of STDs and teen pregnancy. 
This Court agrees with the Gonzalez Court; the 
School Board's argument that the Alliance would 
in some way interfere with the abstinence only 
policy is not tell taken. 


Next, Defendant contends that the group qualifies 
for the materially and substantially disruptive 
exclusion because Plaintiff Page engaged in 
disruptive behavior last year at Yulee Middle 
School during a gay rights demonstration. 
However, one incident involving one Alliance 
member's behavior at a different school regarding 
a different event does not amount to actual 
evidence the current high school club itself or 
recognition of its name, will cause a material 
disruption. As argued by Plaintiffs, "[t]he school 
cannot demonstrate any nexus between the [Gay- 
Straight Alliance] name and the incident last 
year." 


Further, the Court notes that case law does not 
support Defendant's point. In Boyd County High 
School Gay Straight Alliance v. Board of Educ. of 
Boyd County, KY, the school district also argued 
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that the Alliance could be barned as disruptive. In 
that case, students protesting the existence of the 
gay rights group organized school boycotts, 
walkouts, and protests outside the school. The 
School district argued that the upheaval caused by 
the protesting students justified the exclusion of 
the group but the court rejected this argument 
citing the prohibition against a "heckler's veto."® 
Boyd County High School Gay Straight Alliance v. 
Board of Educ. of Boyd County, KY, 258 F.Supp.2d 
667, 688-691 (E.D.Ky. 2003). 


8 Of note, it appears that Plaintiff Page's "out 
burst" was the direct result of the middle 
school illegally granting a heckler's veto by 
prematurely ending the gay _ rights 


demonstra tion. 


Also of note, Plaintiffs here observe that the 
Alliance met on October 1, 2008 with the 
permission of the principal and the name of the 
group was announced throughout the school for 
two days before the meeting over the school's 
public address system without disruption. The 
Court finds that the "safe harbor" exceptions are 
inapplicable.’ 


9 The Colin court observed that, contrary to 
the board's assertions, the club was formed 
to avoid disruptions to education when 
students are harassed based on sexual 


orientation. 


Lastly, Defendant argues that the school does not 
provide a limited open forum regarding sexual 
orientation discussion. However, not a single case 
supports Defendant's position that it can avoid the 
EAA's dictates by excluding specific open forum 


1238subgroups of this type.'° If this «1238 strategy was 


available, a school board could, for example, 
refuse to provide a limited open forum for 
discussions regarding religion, totally defeating 
the EAA's goal of protecting school based 
religious groups. 


10 Defendant simply argues, "[cJontrary to 
what occurred in the Gay Lesbian Sexual 
Alliance case, the SBNC has not allowed, 
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COMPLAINT 


(WITH INJUNCTIVE RELIEF SOUGHT) 


Plaintiffs VANGUARD HIGH SCHOOL GAY-STRAIGHT ALLIANCE, 
an unincorporated association, S. K., a minor by and through parents J.K. and 
R.K., and D.L., a minor by and through parent A.A., sue Defendant JIM 
YANCEY, in his official capacity as Superintendent of the School District of 
Marion County, Florida, and SCHOOL BOARD FOR MARION COUNTY, 


FLORIDA, and allege as follows: 


INTRODUCTION 


1. S.K. and D.L. are juniors at Vanguard High School (“Vanguard 
High”) in Ocala, Florida. To create a safer and more welcoming environment for 
lesbian, gay, bisexual, and transgender (“LGBT”) students and allied Straight 
students, S.K. and D.L. want to start a Gay-Straight Alliance (“GSA”) as an 
official student club at the school. However, Superintendent Jim Yancey has 
denied the students’ application to run the GSA because he contends the student 
club’s purpose is not age appropriate. His denial violates the federal Equal Access 
Act, which protects students’ ability to form and run school clubs, as well as the 


First and Fourteenth Amendments to the United States Constitution. 


2: Plaintiffs ask this Court to enjoin the school officials from refusing 
to recognize Vanguard GSA as a student club and allow it to function as a school 
club on par with other clubs at school and declare that their past refusal to permit 
the operation of the GSA at Vanguard High violates federal law and the Plaintiffs’ 


constitutional rights. 


JURISDICTION AND VENUE 


2: Plaintiffs bring this action pursuant 42 U.S.C. § 1983 for violations of 
civil rights under the First and Fourteenth Amendments to the United States 


Constitution and the Equal Access Act, 20 U.S.C. §§ 4071, et seq. 
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4. This Court has subject-matter jurisdiction over this matter pursuant to 


28 U.S.C. § 1331 (federal question) and 28 U.S.C. § 1343(a)(3) (civil rights). 


De Venue is proper in this judicial district and division pursuant to 28 
U.S.C. § 1391(b) and M.D. Fla. Loc. R. 1.02(c). The Superintendent and School 
Board reside in this district and division and the unlawful practices that give rise to 


the claims herein occurred within this district and division. 


PARTIES AND PERSONS OF INTEREST 


6. Plaintiff Vanguard High School Gay-Straight Alliance (“Vanguard 
GSA”) is an unincorporated voluntary association of students who attend 
Vanguard High in Marion County, Florida. Vanguard GSA brings this suit on 
behalf of itself as an organization and on behalf of its members, who are comprised 


of individual students attending Vanguard High. 


7. Plaintiff S.K. is a junior at Vanguard High. S.K. is the vice-president 
and a member of the Vanguard GSA. As a student at Vanguard High, S.K. remains 
subject to the policies, practices, and customs of the School Board and the 
Superintendent. S.K. is under the age of eighteen and sues individually and 


pursuant to Federal Rule of Civil Procedure 17(c) by and through S.K.’s parents. 
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8. Plaintiff D.L. is a junior at Vanguard High. D.L. is the president and 
a member of the Vanguard GSA. As a student at Vanguard High, D.L. remains 
Subject to the policies, practices, and customs of the School Board and the 
Superintendent. D.L. is under the age of eighteen and sues individually and 


pursuant to Federal Rule of Civil Procedure 17(c) by and through D.L.’s mother. 


9. Vanguard GSA, S.K., and D.L., shall be referred to collectively as 


“GSA Plaintiffs” and “Plaintiffs.” 


10. Defendant Jim Yancey (“Yancey” or “Superintendent”) is 
superintendent of the School District of Marion County. Pursuant to Florida 
Statutes Sections 1001.32(3), 1001.49, and 1001.51 and the School Board’s Policy 
Section 3.20, Yancey is vested with the authority to conduct general oversight over 
the School District, to recommend and execute policies and rules pertaining to the 
District’s operation, to enforce all policies and rules of the School Board, to carry 
out any other responsibilities delegated to him by the School Board, and to carry 
out responsibility for the administration of the entire school system. Yancey, as a 
School District official, is a state actor, is sued in his official capacity, and at all 


times relevant hereto was acting and continues to act under color of law. 


11. The Superintendent is the final decision maker with respect to 


approval of student clubs to operate at Vanguard High. Accordingly, Yancey is 
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responsible for the unlawful and unconstitutional decision to refuse to allow the 


Vanguard GSA to form and operate at the school. 


12. Defendant School Board of Marion County, Florida (“School 
Board”), pursuant to the Florida K-20 Education Code, is the governing body of 
the School District of Marion County, Florida (“School District”), which controls, 
operates, and supervises all District schools, including Vanguard High. Defendant 
School Board resides in Marion County, Florida. The School Board, as a political 
subdivision of the State of Florida, is a state actor. The School Board is subject to 


civil lawsuits pursuant to Florida Statutes Section 1001.41(4). 


13. The School Board sets the policies for the School District. The 
School Board has delegated final decision-making authority to the Superintendent 
with respect to approval of student clubs in the School District. Accordingly, 
through its delegation of final decision making authority to the Superintendent with 
respect approval of student clubs at Vanguard High, the School Board is liable for 


Yancey’s refusal to allow the Vanguard GSA to form and operate. 


14. The Superintendent and School Board shall be referred to collectively 


as “Defendants.” 


15. Non-party Milford Lankford (“Lankford”) is the Principal at 


Vanguard High. Defendant Yancey employs and supervises Lankford. 
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16. Non-party Paige Stephens (“Stephens”) is the Student Activities 
Director at Vanguard High. Defendants employ Stephens; Lankford supervises 


Stephens. 


GENERAL ALLEGATIONS 


17. School officials at Vanguard High have created and maintain a limited 
public forum. This forum is open to students to form and operate noncurricular 
student clubs and organizations focused on various topics, interests, and concerns. 
In and through participating in this forum, students and clubs derive many benefits 
and opportunities: The clubs (a) are officially recognized as school clubs by 
school officials, (b) may meet on school property, (c) may have their finances 
accounted through and by the school, (d) may appear in the school’s yearbook, 

(e) may use school resources and equipment for meetings and activities, and 
(f) may use school resources to advertise their meetings, information, and purpose 


as well as solicit new members. 


18. Vanguard High has numerous noncurricular student clubs that have 
availed themselves of this limited public forum, including American Teen Cancer 


Society, Blue Knights, Chess, Fellowship of Christian Athletes, and Key Club. 


19. Some or all of the noncurricular student clubs meet on school 


premises during noninstructional time. 
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20. The GSA Plaintiffs wanted and still want to avail themselves of this 


limited public forum for noncurricular student clubs. 


21. On March 2, 2012, Plaintiff D.L. wrote Vanguard High Principal 
Lankford and explained that D.L. and S.K. want to form and operate a GSA 
Student club at Vanguard High. D.L. provided Lankford with a Club Proposal 
that outlined the GSA’s mission and how the GSA could help to reduce bullying, 
depression, suicide, and drug abuse among students. A true and accurate copy of 
the Club Proposal is attached as Exhibit 1. D.L. requested Lankford’s assistance 


in starting the student club and an appointment to meet with him. 


22. On March 5, 2012, Lankford told D.L. and S.K. that he was 
“uncomfortable” with having a club based on sexual orientation on “his campus.” 
He told them an appointment to discuss the GSA was unnecessary because he will 


not approve the formation and operation of the GSA. 


23. On March 6, 2012, D.L. provided Lankford with two letters to better 


inform him about the proposed GSA. 


24. D.L. provided Lankford with an open letter from the U.S. Department 
of Education to elementary and secondary educators entitled Letter to Colleagues 
Announcing Release of Legal Guidelines Concerning the Equal Access Act and 


dated June 14, 2011, available at 
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http://www2.ed.gov/policy/elsec/guid/secletter/110607.html. This letter informs 
educators that LGBT students are disproportionately targeted by bullies at school 
and how a GSA at the school “can play an important role in promoting safer 
schools and creating more welcoming learning environments.” It encourages 
educators to permit the formation of GSAs where students could “discuss difficult 
issues openly and honestly, in a civil manner, [so that] our schools become forums 
for combating ignorance, bigotry, hatred, and discrimination.” It also discusses 
educators’ obligation under the Equal Access Act to recognize GSAs on an equal 


basis relative to other noncurricular student clubs. 


25. D.L. also provided Lankford with an open letter from the American 
Civil Liberties Union’s LGBT & AIDS Project dated June 14, 2011, available at 
https://www.aclu.org/files/assets/gsaletter_20110614.pdf. This letter underlined 
how a GSA can help a school and reviewed the requirements of the Equal Access 


Act regarding equal treatment of all noncurricular clubs. 


26. After receiving these two letters, Lankford did not change his decision 


to disallow the Vanguard GSA as a school club. 


27. On March 26, 2012, through counsel, GSA Plaintiffs appealed to 
Superintendent Yancey to reverse Principal Lankford’s decision to forbid the GSA 


to form and operate as a school club. In addition to explaining the GSA’s purpose 
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and the school officials’ legal duties, the letter included an attached copy of the 
Club Proposal, which D.L. had earlier provided Principal Lankford. In the letter, 
the GSA Plaintiffs made it clear that they wanted to form and operate a student 
club at the start of the 2012-13 school year, as contemplated by School Board 
Policy No. 4.50 (“Student Clubs and Organizations”). A true and accurate copy of 


the March 26" Letter is attached as Exhibit 2. 


28. On April 19, 2012, when Superintendent Yancey had neither 
approved nor denied the formation of the Vanguard GSA, D.L. submitted a second 
request to form a GSA to Principal Lankford. This submission consisted of a New 
Club Request Form and the GSA's Constitution & Bylaws. The form contained on 
three pages the names of 45 freshmen, sophomores, and juniors interested in 
joining the GSA. A true, accurate, and redacted copy of the New Club Request 
Form is attached as Exhibit 3; a true and accurate copy of the GSA's Constitution 


& Bylaws is attached as Exhibit 4. 


29. The GSA Plaintiffs attempted to secure the signature of Paige 
Stephens, Student Activities Director, on the New Club Request Form. Initially, 
she said she would sign it. However, she later refused to sign the form pursuant to 


Lankford’s direction and his instruction to remain “neutral.” 
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30. Also on April 19, 2012, the GSA Plaintiffs through counsel provided 


a copy of these documents to Superintendent Yancey with a cover letter. 


31. The stated purposes of the Vanguard GSA, recited in Club Proposal 


and GSA's Constitution & Bylaws, are as follows: 


e To create safe environments in schools for students to support each other 
and learn about homophobia, transphobia, and other oppressions. 

e To educate the school community about homophobia, transphobia, 
gender identity, and sexual orientation issues. 


¢ To fight bullying, discrimination, harassment, and violence at school. 


32. On May 15, 2012, Superintendent Yancey through counsel informed 
the GSA Plaintiffs that he “decline[d] to permit the Alliance to be formed at 
Vanguard High School at this time.” He disallowed the GSA to form and operate 
at the school because he deemed its purpose inappropriate for the younger students 
at Vanguard High. A true and accurate copy of this letter from Superintendent 


Yancey’s attorney, William Haldin, is attached as Exhibit 5. 


33. The GSA Plaintiffs’ applications to form and operate a GSA student 
club at Vanguard High starting in the 2012-13 school year complied with all 


requirements, rules, and procedures to gain access and recognition for a 
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noncurricular student club at Vanguard High. No school official identified a 


deficiency in the applications other than the GSA’s purpose. 


34. The Plaintiffs have suffered and will continue to suffer an injury as a 
result of the Defendants’ refusal to permit the GSA Plaintiffs to access the forum 
for noncurricular student clubs and to operate the Vanguard GSA at the school. 
Through the exclusion from this forum, GSA Plaintiffs are and will be deprived of 
the many benefits of participating in the forum. The GSA Plaintiffs are and will be 
deprived of the opportunity at school to educate nonmembers about LGBT 
concerns, discrimination, and bullying and to create a safe forum for LGBT 


students and their allies to discuss these issues. 


35. The Vanguard GSA and its members have and, absent judicial 
intervention, will divert resources to counteract the Defendants’ illegal and 
unconstitutional denial of access to Vanguard High’s forum for noncurricular 
student clubs and the ability to operate the Vanguard GSA at the school. The GSA 
Plaintiffs have and will continue to have to divert time and resources to meeting 
outside the school, soliciting members and advertising meetings without using 
school resources, and otherwise being denied the use of other benefits available to 


noncurricular student clubs. 
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36. The Defendants caused and will continue to cause these injuries. The 
Defendants’ denial of access to Vanguard High’s forum for noncurricular student 
clubs and the ability to operate the Vanguard GSA at the school infringes on the 
U.S. Constitution’s First Amendment free speech rights of GSA Plaintiffs to 
educate, communicate, and associate in the school’s forum. The Defendants 
caused and will continue to cause injury to the GSA Plaintiffs by denying access to 


the school forum of noncurricular clubs in violation of the Equal Access Act. 


37. The GSA Plaintiffs face a real and immediate threat of irreparable 
injury as a result of the Defendants’ actions and threatened actions to continue to 
deny to the GSA Plaintiffs access to Vanguard High’s forum for noncurricular 


student clubs and the ability to operate the Vanguard GSA at the school. 


38. Defendants have acted and threaten to continue acting under color of 
State law at all times alleged in this complaint. Their actions are by virtue of the 


official positions they hold. 


39. Unless restrained by this Court, the Defendants will continue to deny 
the GSA Plaintiffs access to Vanguard High’s forum for noncurricular student 
clubs and the ability to operate the Vanguard GSA at the school. The GSA 
Plaintiffs have been and will continue to be irreparably harmed by the Defendants’ 


denial, which deprives the Plaintiffs’ fundamental constitutional right to free 
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speech and the rights accorded by the Equal Access Act. This deprivation under 


color of state law is actionable under and may be redressed by 42 U.S.C. § 1983. 


40. GSA Plaintiffs have no adequate remedy at law. 


41. Vanguard High students will resume classes on August 20, 2012. 


COUNT 1: EQUAL ACCESS ACT 


42. Plaintiffs reallege and incorporate by reference all of the preceding 


paragraphs in this complaint. 
43. The School District and Vanguard High receive federal funding. 


44. By refusing to permit the GSA Plaintiffs to access the forum for 
noncurricular student clubs and to operate the Vanguard GSA at the school, 


Defendants have denied equal access and a fair opportunity to the Vanguard GSA, 


its members, D.L., and S.K., who all wish to participate and avail themselves of the 


benefits of that forum. This denial is a violation of the Equal Access Act. 


45. The Defendants’ refusal to grant access is based on Vanguard GSA’s 
purpose, the content of the speech that will take place at its meetings, and the 


nature of the association that will take place at the meetings. 
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COUNT 2: FREE SPEECH AND ASSOCIATION 


46. Plaintiffs reallege and incorporate by reference paragraphs 1 through 


41 and 45 of this Complaint. 


47. Defendants have deprived, and continue to deprive, GSA Plaintiffs of 
their rights to free speech and association under the First Amendment to the United 
States Constitution, which are secured through the Fourteenth Amendment. The 
Defendants’ refusal to grant the Plaintiffs access to Vanguard High’s forum for 
noncurricular student clubs and to allow them to operate the Vanguard GSA at the 


school is the cause in fact of the constitutional deprivations. 


48. Defendants’ denial of the GSA is based on their disagreement with the 


Vanguard GSA’s views and constitutes viewpoint discrimination. 


RELIEF REQUESTED 


WHEREFORE, Plaintiffs respectfully request the following relief: 


A. An order declaring Defendants’ refusal to grant the Vanguard GSA 
access to the forum for noncurricular student clubs and the ability to operate at the 
school violates (a) the Equal Access Act and (b) the First and Fourteenth 
Amendments to the U.S. Constitution as they impermissibly restrict the GSA 


Plaintiffs’ speech and association based on its content and viewpoint; 
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B. An order permanently enjoining Defendants from continuing their 
unlawful refusal to allow the Vanguard GSA (1) the same access to the forum for 
noncurricular student clubs that the school officials grant to other such clubs and 


(2) the ability to operate at the school; 


C. —Anorder permanently enjoining Defendants from taking retaliatory 
action against Plaintiffs for bringing this lawsuit or against the Vanguard GSA’s 


faculty advisor for fulfilling that role; 


D. Anaward to Plaintiffs of reasonable attorneys’ fees and costs incurred 


in connection with this action from the Defendants pursuant to 42 U.S.C. § 1988; 


E. An order directing the entry of judgment for each of the Plaintiffs 


against Defendants for nominal damages of $1; 


F. An order retaining the Court’s jurisdiction of this matter to enforce the 


terms of the Court’s orders; and 


G. Such further and different relief as is just and proper or that is 


necessary to make the Plaintiffs whole. 
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Randall C. Marshall 

Fla. Bar No.: 181765 

ACLU Found. of Fla. 

4500 Biscayne Blvd., Ste. 340 
Miami, FL 33137 

T. 786.363.2700 

F. 786.363.1108 
RMarshall@aclufl.org 
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Club Proposal: Vanguard High School Gay-Straight Alliance 
(GSA) 


Gay-Straight Alliance Network is a youth leadership organization that connects 
school-based Gay-Straight Alliances (GSAs) to each other and community resources 
through peer support, leadership development, and training. The Gay-Straight Alliance 
is a nationwide organization that works to create cooperation amongst all students, as 
well as adults, regardless of sexual orientation. 


Mission: 

1. To create safe environments in schools for students to support each other and learn 
about homophobia, transphobia, and other oppressions. 

2. To educate the school community about homophobia, transphobia, gender identity, 
and sexual orientation issues. 

3. To fight bullying, discrimination, harassment, and violence at school. 


Why is a GSA needed? 
Youth that are harassed on the basis of sexual orientation are: 


e More than twice as likely to report depression and seriously consider suicide. 
e More likely to smoke, drink alcohol, use drugs, and report low grades. 

e More likely to become victims of violence. 

e Three times as likely to carry a weapon. 

e Three times as likely to report missing school in the last 30 days 


Research shows that students that attend schools with GSA clubs feel safer and more 
supported by fellow students and staff members. GSA clubs provide a safety net for 
students during the coming out process. The partnership between LGBTQQIA (lesbian, 
gay, bisexual, transgender, queer, questioning, intersex, and androgynous) youth and 
straight allies builds bridges and improves school climates. 


Strategy: 

1. End isolation: A GSA club at Vanguard High School would provide students with a 
“safe zone,” enhancing the well being of students suffering from isolation, harassment, 
discrimination, and violence, which can lead to severe depression. 

2. Develop leaders: GSA will promote activism and change throughout our school, while 
teaching students to stand up for their rights and what they believe in. 
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3. Make Schools Safer: GSA will educate teachers and student peers to reduce 
derogatory slurs and work with administration to implement school policies that prevent 
harassment and violence. 

4. Promote an Anti-Bullying Campaign: At this current time, bullying is a major issue 
across our country, sometimes leading to extreme events such as suicide, physical 
violence, and verbal abuse. Specifically at Vanguard, bullying is a major issue affecting 
many students, leading to student dropouts, poor academic performance, and self- 
esteem issues. 


The Gay-Straight Alliance would bring about nothing but positive change at Vanguard 
High School. Not only would LGBTQQIA students have a safe haven while at school, 
but the entire student population would benefit from this club. Through a campus-wide 
campaign fighting homophobia, the entire student population can learn to become more 
accepting of their peers. Cooperation between all students would create an ideal school 
environment; one in which all students have the best opportunity to learn. Not only 
would the GSA promote equality, but the club would also launch an anti-bullying 
campaign Currently, many students at Vanguard are very interested in forming a GSA 
and there is no better time to begin this club. With permission, the GSA will begin for the 
school year of 2012-2013 and Ms. Furphy has agreed to be the club sponsor. 
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ACLU FOUNDATION OF FLA 
_ Northwest Regio Staff Attorney 
Post Office Box 12723 bstevenson@aclufl.org 


Pensacola, FL 32591-2723 JN iy UNION T: 786.363.2738 
Main: 850.429.9128 [Een F: 786.363.1985 


BENJAMIN JAMES STEVENSON 


Superintendent Jim Yancey March 26, 2012 

Marion County School District 

512 SE 3rd Street VIA U.S. MAIL & Email: 
Ocala, FL 34471 Jim. Yancey@marion.k12.fl.us & 


Paula.Bundrick@marion.k12.fl.us 


Re: Vanguard High School Student Gay-Straight Alliance 
Dear Mr. Yancey, 


We were contacted by students at Vanguard High who want to forma gay- 
straight alliance (GSA) student club to focus on combating anti-gay bullying and 
educating the school community about these issues. They advised us that in late 
February and early March 2012, one of the students requested approval from 
Principal Rick Lankford to start a GSA. The student submitted to him the attached 
proposal for the club and sought his assistance and approval for the formation of 
the club for the start of the 2012-13 school year, as contemplated by School Board 
Policy No. 4.50 (“Student Clubs and Organizations”). However, Mr. Lankford’s 
response was that he will not approve a GSA because he believes that a student 
club based on sexual preference is inappropriate. We believe Mr. Lankford’s 
decision to forbid the GSA was based on his lack of awareness of federal law 
governing student clubs and a misunderstanding of the nature of the proposed 
club. We therefore request your assistance in reversing this decision and ensuring 
that the proposed GSA will be approved for the new school year. 


Federal law requires that schoo! officials treat GSAs the same as any other 
non-curricular clubs at the school. As explained by the United States Department 
of Education, the Equal Access Act (20 U.S.C. § 4071 et seq.) guarantees students 
the right to form and participate in school clubs with wide latitude given to the 
proposed content of their discussions.! Where schools have refused to allow GSAs 


' See U.S. Dep’t of Education Secretary Duncan’s Letter to Colleagues Announcing 
Release of Legal Guidelines Regarding the Equal Access Act and the Recognition of Student-Led 
Noncurricular Groups (June 14, 2011), available at 
http://www72.ed.gov/policy/elsec/guid/secletter/110607.html; see also U.S. Dep’t of Education, 
Legal Guidelines Regarding The Equal Access Act And The Recognition Of Student-Led 
Noncurricular Groups, available at www2.ed.gov/policy/elsec/guid/secletter/groupsguide.doc. 


-Case 5:12-cv-00268-MMH-PRL Document1-1 Filed 05/24/12 Page 6 of 22 PagelD 61 


to form or otherwise denied these groups equal treatment, federal courts in Florida 
and across the country have repeatedly held them to be in violation of the law.” 


Under the Equal Access Act, schools may not pick and choose among clubs 
based on what they think students should or should not discuss. If a public high 
school allows any student group whose purpose is not directly related to the 
school’s curriculum to meet on school grounds during lunch or before or after 
school, then it cannot deny other student groups the same access to the school 
because of the content of their proposed discussions. The Act specifically provides 
that a school cannot deny equal access to student clubs because of the “religious, 
political, philosophical, or other content of the speech at such meetings.” 20 U.S.C. 
§ 4071(a). Thus, school officials cannot prohibit GSAs because of their personal 


views about LGBT people or issues. As a federal judge concluded in one GSA 
case: 


The Board Members may be uncomfortable about students discussing 
sexual orientation and how all students need to accept each other, 
whether gay or straight. . . . [But School Officials] cannot censor the 
students’ speech to avoid discussions on campus that cause them 
discomfort or represent an unpopular viewpoint. 


Colin v. Orange Unified Sch. Dist., 83 F. Supp. 2d 1135, 1148 (C.D. Cal. 2000). 
Silencing ideas because some people do not like them is not only incompatible 
with the educational values of open inquiry and wide-ranging debate that are 
central to our free political system — it is against the law. 


According to the Marion County Public Schools’ website, Vanguard High 
has numerous student clubs, at least some of which are non-curricular, e.g., the 
Fellowship of Christian Athletes and the American Teen Cancer Society. 
Therefore, under the Equal Access Act, it must provide equal treatment of all clubs, 
including the GSA. 


* See Gay-Straight Alliance of Yulee High Sch. v. Sch. Bd of Nassau County, 602 
F.Supp.2d 1233 (M.D. Fla. 2009); Gonzalez v. Sch. Bd. of Okeechobee County, 571 F.Supp.2d 
1257 (S.D. Fla. 2008); see also Straights and Gays for Equality v. Osseo Area Schools-District 
No. 279, 540 F.3d 911 (8" Cir. 2008); White County High Sch. Peers Rising in Diverse Educ. 
v. White County Sch. Dist., No. 2:06-cv-29, 2006 WL 1991990 (N.D. Ga. July 14, 2006); Boyd 
County High Sch. Gay Straight Alliance v. Bd. of Educ. of Boyd County, 258 F. Supp. 2d 667 
(E.D. Ky. 2003); Franklin Cent. Gay-Straight Alliance v. Franklin Township Cmty. Sch. 
Corp., No. IP01-1518, 2002 WL 32097530 (S.D. Ind. Aug. 30, 2002); Colin v. Orange Unified 
Sch. Dist., 83 F. Supp. 2d 1135, 1148 (C.D. Cal. 2000); East High Gay-Straight Alliance v. Bd. 
of Educ. of Salt Lake City Sch. Dist., 81 F. Supp. 2d 1166 (D. Utah 1999). 
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It appears that Principal Lankford erroneously believes that the proposed 
GSA club would discuss inappropriate, sexually related content. That is not what 
this club is about. As explained in the proposal for the GSA, the mission of the 
club is focused on promoting student safety, combatting bullying and educating 
about homophobia and transphobia. See also Colin, 83F. Supp. 2d 1135 
(recognizing that the focus of most GSA’s is not sex, but issues related to sexual 
orientation and how to combat unfair treatment and prejudice, and noting that 
assuming a GSA will discuss sex unfairly singles out the GSA based on a 
stereotype). , 


Allowing the proposed GSA to form is not just a legal duty, but it would be 
beneficial to the school community. It is well documented that lesbian, gay, 
bisexual and transgender (LGBT) students face significant bullying, violence and 
isolation in schools.’ Some of the most common epithets that teens use today to 
disparage each other are “faggot,” “dyke,” and “queer.” GSAs are part of the 
solution. A recent national survey on school safety found that the presence of a 
GSA at a school significantly reduces the amount of bullying experienced by 
LGBT students and made them feel safer.’ As one federal judge wrote ina GSA 
case, “[t]his injunction [to allow the GSA to form] is not just about student pursuit 
of ideas and tolerance for diverse viewpoints. As any concerned parent would 


understand, this case may involve the protection of life itself.” Colin, 83 F. Supp. 
2d at 1150. 


The benefits of having a GSA on campus do not flow only to LGBT 
Students. A disproportionate amount of physical violence against lesbian, gay, 
bisexual and transgender people of all ages is perpetrated by teenage boys. 
Creating an atmosphere in which bullying and violence are not tolerated and 
everyone is valued and respected will help make all students better citizens and 


better equipped for participation in the workforce that is comprised of people from 
all walks of life. 


3 See Gay, Lesbian and Straight Education Network (GLSEN), The 2009 National School 
Climate Survey, available at http://www.glsen.org/binary- 
data/GLSEN_ATTACHMENTS/file/000/001/1 675-2.pdf, (finding that 90% of LGBT students 
experienced harassment at school and nearly two-thirds felt unsafe)). 


* See note 3, supra. 
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By protecting students’ right to form a GSA, you are not only obeying the 
law and avoiding potential legal liability, you are promoting school safety and 
helping address the serious problem of anti-gay bullying. Given the legal 
obligation to provide equal access and the perfectly appropriate subject matter of 
the proposed GSA, we expect this situation can be resolved quickly. Please 
advise that the obstacles to Vanguard High students starting a GSA in the fall 
2012 have been removed. 


Stevenson 


Encl.: Club Proposal: Vanguard High School Gay-Straight Alliance (GSA) 


cc: Beverly Morris 
2603 SE 17th St., Ste. B 
Ocala, FL 34471-5563 
(via Email: beverlymorris@earthlink.net) 
Counsel for Marion County School District 
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Club Proposal: Vanguard High School Gay-Straight Alliance 
(GSA) 


Gay-Straight Alliance Network is a youth leadership organization that connects 
School-based Gay-Straight Alliances (GSAs) to each other and community resources 
through peer support, leadership development, and training. The Gay-Straight Alliance 
is a nationwide organization that works to create cooperation amongst all students, as 
well as adults, regardless of sexual orientation. 


Mission: 

1. To create safe environments in schools for students to support each other and learn 
about homophobia, transphobia, and other oppressions. 

2. To educate the school community about homophobia, transphobia, gender identity, 
and sexual orientation issues. 

3. To fight bullying, discrimination, harassment, and violence at school. 


Why is a GSA needed? 
Youth that are harassed on the basis of sexual orientation are: 


* More than twice as likely to report depression and seriously consider suicide. 
* More likely to smoke, drink alcohol, use drugs, and report low grades. 

* More likely to become victims of violence. 

* Three times as likely to carry a weapon. 

* Three times as likely to report missing school in the last 30 days 


Research shows that students that attend schools with GSA clubs feel safer and more 
supported by fellow students and staff members. GSA clubs provide a safety net for 
Students during the coming out process. The partnership between LGBTQQIA (lesbian, 
gay, bisexual, transgender, queer, questioning, intersex, and androgynous) youth and 
Straight allies builds bridges and improves school climates. 


Strategy: 

1. End isolation: A GSA club at Vanguard High School would provide students with a 
“safe zone,” enhancing the well being of students suffering from isolation, harassment, 
discrimination, and violence, which can lead to severe depression. 

2. Develop leaders: GSA will promote activism and change throughout our school, while 
teaching students to stand up for their rights and what they believe in. 
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3. Make Schools Safer: GSA will educate teachers and student peers to reduce 
derogatory slurs and work with administration to implement school policies that prevent 
harassment and violence. 

4. Promote an Anti-Bullying Campaign: At this current time, bullying is a major issue 
across our country, sometimes leading to extreme events such as suicide, physical 
violence, and verbal abuse. Specifically at Vanguard, bullying is a major issue affecting 


many students, leading to student dropouts, poor academic performance, and self- 
esteem issues. 


The Gay-Siraight Alliance would bring about nothing but positive change at Vanguard 
High School. Not only would LGBTQQIA students have a safe haven while at school, 
but the entire student population would benefit from this club. Through a campus-wide 
campaign fighting homophobia, the entire student population can learn to become more 
accepting of their peers. Cooperation between all students would create an ideal school 
environment; one in which all students have the best opportunity to learn. Not only 
would the GSA promote equality, but the club would also launch an anti-bullying 
campaign Currently, many students at Vanguard are very interested in forming a GSA 
and there is no better time to begin this club. With permission, the GSA will begin for the 
school year of 2012-2013 and Ms. Furphy has agreed to be the club sponsor. 
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NEW CLUB REQUEST FC A 


{n Manion County, we believe that ant extra-curricular program of clubs, organizations, and activities offers a positive and 
valuable dimension to the overall growth of young people into productive, responsible adults. We encourage participation as a 
mnicans to provide young people with experiences which will convert.to meaningful learning. 


V; s - me = iy a ; 
PROPOSED CLUB NAMI © 198 School Gay-Straight Allianss. vanguard High 


caeaheasdemermmmatetinttentetiatanen ieeeeeeneneer ene ee marten te 


, 


Y_OF CLUB: (please check one Bi) 
[J Govermment- Students elected by their peers provide representation in working with the school adminisuation in 
problem-solving and providing services to constituents affecting class, school, and commumity activities. 


{J Academic - These clubs provide students with opportunities to apply class related work. 


C) Service - Thess clubs promote good will by volunteering in various planned. school arid community activities. 
Each service club will be involved in school and/or community improvement projects. 


Special interest ~ The primary objectives of this club are to promote a deeper knowledge of subject matter and 
encourage berer use of leisure time. , 

© Vocational - These orgmizations provide students enrolled in Applied Technology classes with opportunities to 
participate in a variety of competitive, leadership and social activities designed to reinforce the skills 
leamed in the dassroom. 


STUDENT PEPITION (A miniraum of 10 signatures by potential members who meet the Smdent Membership 


Requirements and who are committed-to-club membership are required) 


Print Nant: i Student ID # 


Ok (2 Ww oe 
a een | 
peas i 
— 
| 


Z 


Please attach a chaxter:and/or coustitution and. by-laws that state the membership qualifications and rules of conduct. The 


Tequest form noust be subsuitted to the school administration within the first ten days of the school semester. 


APPROVED BY: Gyfhis ania), 
rR 


Exure! Opportunity Senocts 
Mavion County Puble Sctioos, PD Bax 670, Ocala, F1344/8 . phtt (359) 671.7709 


x 


(32) 
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valuable dimension to the overall growth af young people into productive, responsible adults. We encourage participation as. a 
means to provide: young people with experiences which will convert to meaningful leaming. 


Vv if 2% “ cia : i a : ae - n 
PROPOSED CLUB vanguard High School Gay-Straight ALGO Lvanguara High 


CATEGORY OF CLUB: (please check one Ei) 


{] Government- Suadents elected by their peers provide representation in working with the school administration in 
: problem-solving and providing services to constituents affecting class, school, and commnunity activities. 

C) Acatlemie- = These chibs provide students with opportunities to apply class related work. 

0 Service - These clubs promote good will by volunteering in various planned school and community activities. 
Each service club will be involved in school and/or community improvement projects. 

2] Special Interest - The primary objectives of. this club are to promote a deeper knowledge of subject matter and 
encourage betier use of leisure time. 

1} Vacational - These organizations provide students enrolled in Applied Technology classes with opportunities to 


participate in a variery of competitive, leadership and social activities designed to reinforce the skills 
learned in | e classroom. Pewee . 


STUDENT PETITION (A minimum. of 10 .Signames by potential members who mect the Smdent Membership 
Requirements and who are committed:to-chib membership are required) : 


Print Name ig Stadent ID f 


Oo RO 
i 
Tt 
1 " 


aie 


a ae 


L. 1 


en a Charler‘and/or constitution and 
request form must be submitted to the school 


by-laws that state the mémbership qualifications and rilés of conduct. ‘The 
administration within the first ten days.of the school semester. 


eprmiities i as : . 
Petinty Director Dato Principal Dawe 


‘Equet eee? Sd 
Staton County Puble Schoots, PO Bar 670, be als, FLIASTS , pls (952) 671-7700 


(32) 
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| _-s NEW CLUB REQUEST FO 

in Marion County, we believe that an exta-cumicular program of clubs, organizations, and activities offers a positive and 
valunble dimension to the overall growth of young people into productive, responsible adults. We encourage participation as a 
iheans to provide young people with-experiences which will convert to meaningful leaming, 


PROPOSED CLUB NAME 2-98 School Gay-Straight Alliance, vanguard High 


a 


CATEGORY OF CLUB: (please check one.) 
(3 Governmnent.-  Srudeots elected by their peers provide representation. in working with the schoo! adipinistration in 
problem-solving and providing services to constituents affecting class, school, and community activides. 


J Academic - These clubs provide. students with opportunities to apply class related wark: 


J Service - These clubs promote good will by volunteezing in various planned school and cormmmumity activities. 
Each servite club will be involved in school and/or commutiity improvement projects. 


3) Special Interest - The primary objectives of this club are to promote a deeper knowledge of subject matter and 
encourage better use of leisure time. 


* 


Vocational - These. orgunizations provide students cnrolled in Applied Technology classes with opportunities to 


participate in a, variety of competitive, leadership and social. activities designed.to reinforce the ykills 
Jearmed in the-classraom. 


STUDENT PETTEION (A minimum. of 10 signatures by potential members who meet. the Snident Membership 
Requirements and who arc commitied to-club. membership are required) 


Print Name: Signature . Student ID # | Grade 


toe 
ts + 


S$ we ge 
ies 


oom 
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— 


Wy 


i 


i 
i 


— 
— 5 


ee PEE 
| 


— 
ye | 


| 
I | 


13... 


Please: attach a charter and/or constinrtion and hy-laws that state the woembership qualifications and rules of conduct. ‘The 
request form must he subnaitted to the school-administration within the first cen dys of the 5 pester. 


chool semester: 
APPROVED BY sin this: 


; Etiual Opportanty Shoots 
Havion County Puble Schools, PO Box 670, Ocalz. F134478 , phi (387) 871-7700 


(32) 
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Vanguard High School Gay-Straight Alliance 


Constitution & Bylaws 
Article I - Name of Organization 


The name of this organization is the Vanguard High School Gay-Straight 
Alliance (or "GSA"). 


Article II — Purposes 
The purposes of the GSA shall be: 


To create safe environments in schools for students to support each other and learn 
about homophobia, transphobia, and other oppressions. 


To educate the school community about homophobia, transphobia, gender identity, 
and sexual orientation issues. 


To fight bullying, discrimination, harassment, and violence at school. 
Article III - Membership 


Section 1. The GSA shall be a student club that is open to all students 
currently attending Vanguard High School who are interested in and committed to 
the purposes of the club as set forth in Article II above without regard to the 
student's race, gender, sex, national origin, religion, physical ability, sexual 
orientation, gender identity, or parental status. Anyone is welcome to become a 
member so long as he or she shows respect for all other members and does not 
interfere with the purposes of the club set out above. 


Section 2. Membership dues will be $10 to cover t-shirt costs and other club 
related expenses. 


Section 3. To become a member and retain membership students must meet 
any requirements set out by the school. For example, grade point average must be 
maintained at least a 2.0. 


Section 4. There is no hazing of new members; such conduct is prohibited. 


wa 
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Article IV - Meetings 


Section 1. Meetings will be held as the club decides they should be held by 
vote. 


Section 2. The faculty sponsor must be present at all meetings. 
Article V - Officers and Duties 


Section 1. The elected officers of the GSA shall consist of a president, vice 
president, secretary, historian, and treasurer. 


Section 2. Duties of Officers 


President. The president shall be the chief executive and official representative of 
the GSA; preside over all of the GSA meetings and committee meetings, unless he 
or she appoints a chairperson; have the power to call special meetings of the GSA; 
be the link between the club and the school administration; and have the power to 
withdraw funds from the GSA account with the sponsors approval. 


Vice President. The vice president shall act as president in the absence of the 
president; assume the office of president in case of presidential removal (in case of 
a vacancy in the office of vice president, the president shall appoint a new vice 
president); assist in any duties deemed necessary by the president; and be 
supervisor and counselor to all standing and special committees. 


Secretary. The secretary will keep a written, accurate account of all committee 
progress. He or she will be responsible for keeping track of the events that occur 
during meetings or finding a suitable replacement. 


Historian. The historian shall take pictures and capture memorable quotes for use 
in the school yearbook and other published materials (i.e. The IB newsletter). The 
historian will be responsible for providing a camera and other materials to 
document club events. 


Treasurer. The treasurer shall keep track of club dues and expenditures. The 
treasurer shall manage financial obligations and the club budget. 


Section 3. Qualification of Office. All members who are in good standing 
of the club shall be eligible to run for office. All officers who are members in 
good standing shall be eligible for re-election. 
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Section 4. Elections Procedure. Elections shall be held in March of each 
school year. Nominations shall be taken two weeks prior to elections. Nominees 
shall make a brief speech to the membership at the election meeting based on their 
qualifications for the desired office. Election by secret ballot will be held with the 
winner taking the majority of the votes of the club members present on the date of 
elections. New officers will take their positions the first day of April. A special 
election meeting shall be held during the GSA's first year of organization at the 
earliest possible date, with the officers elected serving until the first day of April. 
If elections do not take place on the date prescribed here, they may take place at 
the earliest possible date thereafter. 


Section 5. Vacancies. Ifa vacancy occurs in any of the offices, a member 
with proper qualifications shall be elected for the remainder of the term, or, where 
applicable, the officer-elect shall immediately take office. 


Article VI - Committees 


Section 1. Committees shall be formed to meet specific objectives and shall 
be formed, as needed, by the officers or by successful motion of any member. 


Section 2. Committee membership is voluntary. 


Section 3. The size of a committee shall not be limited. A majority of the 
GSA elected officers shall elect a chairperson, who shall present any actions of the 
committee to the membership. A committee shall be organized until its objectives 
have been completed. 


Article VII - Amendments 


Any member may petition for an amendment to this constitution by 
submitting a proposal in writing to the president. Upon review by the club 
officers, copies will be made and distributed to every active member as soon as 
reasonably possible. In the same distribution, the president shall announce the 
date, place, and time of the voting for the proposed amendment. It may only be 
amended by a 2/3 vote by a public show of hands in favor thereof at a regularly 
scheduled meeting no earlier than one month after the submission of the proposal. 
If the amendment passes, the secretary shall add it to this constitution and submit it 
to the members and the school as appropriate. 
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WILLIAM C. HALDIN, JR., P.A. 
SMitomney at Low 


WILLIAM C. HALDIN, JR. 520 East FORT KING STREET, SUITE B-2 
URSULA FARRO, LEGAL ASSISTANT OCALA, FLORIDA 34471 

PHONE: (352) 512-0100 

FAX: (352) 840-5955 

E-MAIL: WCH.atty@hotmail.com 


May 15, 2012 


Benjamin James Stevenson, Esquire VIA E-MAIL AND 

American Civil Liberties Union U.S. MAIL 
Foundation of Florida 

Northwest Region 


Post Office Box 12723 
Pensacola, Florida 32591-2723 


Re: Vanguard High School Student Gay-Straight Alliance 


Dear Mr. Stevenson: 


As I previously indicated, Mr. Yancey was to make his decision on the application 
for the Vanguard High School Gay-Straight Alliance on or before Friday, May 18. 
He has reviewed the New Club Request Forms which have been submitted in 
support of the Alliance, along with the signed student petitions. He has also 
carefully considered the Constitution and Bylaws, which accompanied those 
materials. His decision is as follows: 


While, in general, Mr. Yancey has no issue with the formation of such interest 
group clubs, his concern is with the age-appropriateness of the club’s purposes. 
Age-appropriateness is critical to all activities in public schools, whether curricular 
or extra-curricular. What is taught in elementary schools is different from what is 
taught in middle schools and what is taught there differs from what is taught in 
high schools. Moreover, within schools, what is taught to second graders differs 
from what is taught to fifth graders. Accordingly, the extra-curricular activities at 
the schools for different age levels of students differ as well. 
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Benjamin James Stevenson, Esquire 
May 15, 2012 
Page Two 


Typically, students entering high school for the first time are fourteen years old, a 
difficult age for students undergoing dramatic changes in their bodies, their 
emotions and their thinking. That is also an age where many parents still want to 
be a significant source of information to their children-about sexual matters, gender 
issues in society and, among other things, the relationship of their religion to those 
issues. 


Mr. Yancey fully recognizes that as students mature, they will deal with these 
issues in society, and no one — not the public schools nor the parents — can keep 
students in the dark about gender issues for very long, even if that is their intention. 
But the typical fourteen-year-old and the typical eighteen-year-old are substantially 
different in their methods of learning and their reactions to influence by older 
students. If all of the students at Vanguard High School were eighteen years old, 
Mr. Yancey would have no issue with the establishment of the Alliance. However, 
establishing age requirements for admission would be utterly unworkable in a large 
high schoo] and might well engender a reaction by non-admitted students opposite 
to the Alliance’s goals. 


The Marion County school district does not tolerate bullying or other overt acts of 
intolerance against anyone; its School Board has enacted policies to keep such acts 
from happening and to punish those who violate its anti-bullying policies. As you 
know, Mr. Yancey was scheduled to meet with at least one of the parents whose 
child was interested in the Alliance, but you asked the parent not to meet with him. 
He would still be happy to meet with that parent and any others who have similar 
concerns or, for that matter with their students, to see if a full discussion of the 
issues might bring about a workable resolution to their concerns. Threatening 
lawsuit as the initial introduction to the concerns of your clients, and advising your 
client or clients not to meet with the public official charged with making a final 
decision on the matter, as you did, does little, in my view, to assist in an amicable 
resolution of potentially differing views. 
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Mr. Yancey is fully aware of the application of the Equal Access Act to Marion 
County Schools. But as a career educator and as the school official elected by the 
people in the school district to make final administrative decisions, he respectfully 
declines to permit the Alliance to be formed at Vanguard High School at this time. 
However, he would very much like to meet with those parents or students who 
support the formation of the Alliance in order to discuss their concerns more fully. 


Sincerely, 


illiam C. Haldiné 
WCH/uf 
pe: Superintendent Jim Yancey 


Rick Lankford, Principal of Vanguard High School 
Beverly L. Morris, Esq. 


UNITED STATED DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 
OCALA DIVISION 


VANGUARD HIGH SCHOOL GAY- 
STRAIGHT ALLIANCE, an unincorporated 
Association; S.K., a minor by and through 
Parents J.K. and R.K.; D.L. a minor by and 
through parent A.A., 


Plaintiffs, 
V. 


JIM YANCEY, in his official capacity as 
Superintendent of the School District of 
Marion County, Florida; SCHOOL BOARD 
FOR MARION COUNTY, FLORIDA, 


Defendants. 
/ 


Case No. 5:12-cv-268-OC-34TBS 


DEFENDANTS’ MEMORANDUM IN RESPONSE TO PLAINTIFFS’ MOTION 
FOR PRELIMINARY INJUNCTION 


Defendant Jim Yancey and Defendant School Board of Marion County, by and 


through their undersigned counsel, respond to Plaintiffs’ Motion for Preliminary 


Injunction as follows: 


Defendants were served process in this case on May 31, 2012 (as shown by 


respective Returns of Service (Doc. No. 7-1 and Doc No. 7-2). 


Although neither 


Defendant had yet filed a responsive pleading to Plaintiffs’ Complaint, on the next day, 


June 1, 2012, Plaintiffs served a Motion for Preliminary Injunction (Doc. No. 4). 


As indicated in Section IV, B. of Plaintiffs’ Motion, school at Vanguard High 


does not resume until August 20, 2012. On Friday, June 8, 2012, the undersigned 


contacted Plaintiffs’ counsel by telephone and conceded the correctness of Plaintiffs’ 


position in both its initial pleading and its Motion for Preliminary Injunction. The 
undersigned further stated that the Defendants would enter into a consent order granting a 
permanent injunction using the language stated in the preliminary injunction granted by 
this Court in Gay-Straight Alliance of Yulee High School, et al. v. School Board of 
Nassau County, 602 F.Supp.2d 1233, 1238 (M.D. Fla. 2009). Counsel asked only that 
added to the injunction would be a statement that parental permission would be required 
in order for a student to join the club (a requirement for all extracurricular clubs at 
Vanguard High School) and that the following language, lifted verbatim from Gonzalez v. 
School Board of Okeechobee County, 571 F.Supp.2d 1257, 1268 (S.D. Fla. 2008), be 
added: “[The School Board] may ensure that the GSA adheres to its by-laws by avoiding 
topics of sexual education reserved for instruction by qualified teachers in a classroom 
environment....” 

Defendants now state to the Court, as they have through counsel stated to 
Plaintiffs’ counsel, that regardless of the status of this case at the beginning of the 2012- 
2013 school year, and irrespective of whether or not an injunction has been issued, the 
Vanguard High School GSA will be permitted to function at Vanguard High School in 
accordance with the above provisions. Defendants, through counsel have also stated their 
agreement that Plaintiffs are entitled to prevailing party status in this case. 

While Defendants do not dispute Plaintiffs’ entitlement to the relief they seek, 
Defendants would ask the Court, for purposes of taxing costs, to determine whether a 
lengthy Motion for Preliminary Injunction, filed one day after service of process and 


more that 80 days before commencement of the school year in August, was necessary. 


Plaintiffs could not and will not suffer any harm, irreparable or otherwise, during the time 
school is out for the summer. Defendants have repeatedly, through counsel, expressed to 
Plaintiffs’ counsel that they are prepared to immediately stipulate to a consent order 
granting a permanent injunction as outlined above, but Plaintiffs’ have thus far declined 
to do so. 

Having conceded on June 8, 2012, all of the relief sought by Plaintiffs in their 
Complaint and Motion for Preliminary Injunction, Defendants would further ask that the 
Court not tax attorney’s fees to Defendants after that date or, if such an award is deemed 
appropriate, that it be minimal. 

Dated: June 14, 2012 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I electronically filed this date the foregoing with the 
Clerk of Court by using the CM/ECF system, which will send notification of such filing 
to all persons registered for this case, including any opposing counsel that have appeared. 


Respectfully submitted, 


s/William C. Haldin Jr. 


William C. Haldin Jr. Gary L. Sanders 

Florida Bar No. 288578 Florida Bar No. 0724815 

William C. Haldin, Jr., P.A. Bice Cole Law Firm, PL 

520 East Fort King Street, Suite B-2 1333 S.E. 25" Loop, Suite 101 
Ocala, Florida 34471 Ocala, Florida 34471 

Telephone: (352) 512-0100 Telephone: (352) 732-2255 

Fax: (352) 840-5955 Fax: (352) 351-0166 

E-mail: WCH.atty@hotmail.com E-mail: sanders@bicecolelaw.com 
Co-Counsel for Marion County Co-Counsel for Marion County 
Superintendent of Schools and for Superintendent of Schools and for 
Marion County School Board Marion County School Board 


Photocopy by U.S. Mail to: Hon. Marcia Morales Howard 
300 North Hogan Street 
Jacksonville, FL 32202 


UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 
OCALA DIVISION 


VANGUARD HIGH SCHOOL GAY- 
STRAIGHT ALLIANCE, an 
unincorporated association, S. K., a 
minor by and through parents J.K. and 
R.K., and D.L., a minor by and 


through parent A.A.., No. 5:12-cv-268 
Plaintiffs, cnieaiaias 


V. 


JIM YANCEY, in his official capacity 
as Superintendent of the School 
District of Marion County, Florida, 
and SCHOOL BOARD FOR 
MARION COUNTY, FLORIDA, 


Defendants. 
/ 
CONSENT DECREE & ORDER 


On May 24, 2012, two students at Vanguard High School (“Vanguard 
High”) in Marion County—Plaintiff S. K., a minor by and through parents J.K. and 
R.K., and Plaintiff D.L., a minor by and through parent A.A.—and the Vanguard 
High School Gay-Straight Alliance (“Vanguard GSA”), an unincorporated 
association, (collectively “GSA Plaintiffs”) pursuant to 42 U.S.C. § 1983 sued JIM 
YANCEY, in his official capacity as Superintendent of the School District of 


Marion County, Florida (“Yancey” or “Superintendent”), and SCHOOL BOARD 


FOR MARION COUNTY, FLORIDA (“School Board”). The GSA Plaintiffs 
wanted to start a Gay-Straight Alliance (“GSA”) student club at Vanguard High. 
However, the Defendants refused to recognize the Vanguard GSA as an official 
student club at the school or grant the association access to the forum for 
noncurricular student clubs and the ability to operate the Vanguard GSA at 
Vanguard High with all attendant benefits afforded any of its noncurricular student 
clubs. The GSA Plaintiffs asserted the Defendants’ refusal violated their legal 
rights afforded to them pursuant to federal Equal Access Act, 20 U.S.C. §§ 4071, 
et seq., aS Well as the First and Fourteenth Amendments to the United States 
Constitution. On June 1, 2012, the GSA Plaintiffs filed a motion for preliminary 


injunction (DE 4) in which they presen 


relief. 


The Parties now wish to avoid further costly and protracted disputes and 
have agreed voluntarily, as indicated by the signatures below, to resolve the 
Plaintiffs’ claims by entering into this Consent Decree and Order (hereinafter 


“Order”). 
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Background 


Pursuant to Rule 65(d)(1)(A), Federal Rules of Civil Procedure, the Parties 
stipulate to the facts and the law set forth in Plaintiffs’ Complaint (DE 1) and the 
Motion for Preliminary Injunction (DE 4). The Parties, having carefully 
considered the issues of affirmative injunctive relief, costs and attorneys’ fees 
sought by the Plaintiffs, and in an effort to avoid the burden, costs and inherent 
risks of further litigation, agree that it is in the best interests of the Parties and the 


public interest to settle this action without further litigation. 


Court Action 


The Court has reviewed the Complaint (DE 1), the GSA Plaintiffs’ Motion 
for Preliminary Injunction (DE 4), and the terms of the Parties’ agreement and 
factual stipulation set out in this Order, which the parties together reached after 
arms-length negotiations. Concluding that the agreement and the relief granted in 
this Order is appropriate under the circumstances presented and the entry of this 
Order comports with the federal law and the United States Constitution, the Court 


therefore 


ORDERS, ADJUDGES, and DECREES as follows: 
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13 Judgment. The Clerk shall enter Judgment in favor of the Plaintiffs 
and against the Defendants. Defendants shall pay Plaintiff D.L. damages in the 
amount of $1.00. Defendants shall pay Plaintiff S.K. damages in the amount of 
$1.00. Defendants shall pay Plaintiff Vanguard High School Gay-Straight 


Alliance damages in the amount of $1.00. 


2. Permanent Injunction. The Defendants are permanently enjoined 
from failing to grant the Vanguard GSA (a) access to the forum for noncurricular 
student clubs, (b) official recognition as a student club, and (c) the ability to 
operate the Vanguard GSA at Vanguard High with all attendant rights, privileges, 
and benefits afforded any of its noncurricular student clubs. To the extent and 
under the same conditions Defendants require of each noncurricular student club at 
Vanguard High, the Defendants may require that the Vanguard GSA’s members 


have parental consent to join the club. 


3. No Retaliation. The Defendants shall not take any retaliatory action 
against Plaintiffs for bringing this lawsuit, any student for their involvement with 
the Vanguard GSA, or the Vanguard GSA’s faculty advisor for fulfilling that role. 
The Defendants shall not discourage or threaten a qualified candidate from serving 


as the Vanguard GSA’s faculty advisor. 
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Attorneys' Fees, Costs, and Litigation Expenses 


4. Prevailing Party & Liability. Pursuant to (a) 42 U.S.C. §1988 and 
(b) Rule 54, Federal Rules of Civil Procedure, the Plaintiffs are the prevailing 
parties on all claims. The Plaintiffs are entitled to reasonable attorneys’ fees, costs 
and expenses. The Defendants are liable for and shall pay the Plaintiffs’ 
reasonable attorneys’ fees, costs, and litigation expenses in accordance with 
applicable law and rules. However, the Defendants may challenge any and all 
aspects other than the liability of Plaintiffs’ application for fees, costs and expenses 


pursuant to Rule 4.18 Local Rules of the Middle District of Florida. 


De Resolution of Amount of Attorney Fees and Litigation Costs. The 
Parties shall endeavor in good faith to resolve the current ancillary dispute over the 
amount of reasonable attorneys’ fees and expenses. Within twenty-eight (28) days 
of the entry of this Order, Plaintiffs’ counsel shall provide a copy of all applicable 
attorney time records (which may be redacted of the names of minors and attorney 
work-product) and litigation expenses to the Defendants. No later than fifty- 
six (56) days after the entry of this Order, if the Parties are unable to reach an 
accord on amount of the Plaintiffs’ reasonable attorneys’ fees and litigation 
expenses expending in this matter, the Plaintiffs may move the Court to determine 


the amount pursuant to Rule 4.18, Local Rules of the Middle District of Florida. 
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6. Taxable Costs. Within fourteen (14) days of the Court’s entry of this 
Order, Plaintiffs’ counsel may file a sworn Bill of Costs (AO 133) with a 
memorandum of costs outlining the expenses with receipts in compliance with by 
Rule 54(d)(1), Federal Rules of Civil Procedure, and Rule 4.18, Local Rules of the 


Middle District of Florida. 


appropiate eests-at the soonest avaiable opportunity? T he Defendants may 


challenge the assessment of costs by filing a motion pursuant to Rule 54(d)(1). 


The Plaintiffs may respond to the motion within seven (7) days of its service. 


1s Extension of Time. The aforementioned time frames for attempting 
N to settle Plaintiffs’ attorneys’ fees, costs and expenses may be extended by te. Drder ot 
(ss 


tne Court Upon Wwe Filing of G Moron or 
filine-withthe-Coustof a Joint Stipulation of Enlargement. 


Enforcement 


8. If a Plaintiff believes that a Defendant has not complied with this 
Order, the Plaintiff shall notify the Vanguard High principal and Plaintiffs’ counsel 
of the alleged noncomplying conduct before bringing the issue to the Court. The 
Plaintiffs’ counsel shall permit the Superintendent and principal an opportunity to 
investigate and remediate any violation. On the Plaintiffs’ counsel’s request, the 


Superintendent shall provide additional, relevant information reasonably necessary 
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for the Plaintiffs’ counsel to assess the appropriateness of the principal’s or 


Superintendent’s response. 


2. If the Defendants contend that the Vanguard GSA has failed to 
comply with the rules generally applicable and actually applied to each 
noncurricular student club at Vanguard High, the Defendants shall notify the 
Vanguard GSA and Plaintiffs’ counsel. The Defendants shall grant the Vanguard 
GSA a reasonable opportunity to cure any non-compliance before withdrawing any 


of the benefits afforded to the Vanguard GSA. 
Other Orders 


10. Publish Order. The Defendants shall provide a copy of this Order to 
all current administrators and faculty at Vanguard High no later than August 20, 


2012. 


11. Intended Beneficiaries. This Order is designed to ensure that the 
Defendants’ practices and policies do not violate, either currently or in the future, 
the rights afforded to Vanguard High students pursuant to the Equal Access Act 
and the First Amendment of the U.S. Constitution. The rights afforded by this 
Order shall extend to and may be enforced by each Vanguard High student, present 


and future. 
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12. Retained Jurisdiction. This Court retains jurisdiction of this case to 


enforce the terms of this Order. 


th 
SO ORDERED, this ] ¥ day of Ruguest , 2012 


‘ 


HON. MARCIA MORALES HOWARD 
US. District Judge 
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By their signatures on this and the following pages, the undersigned parties 
agree to, and request the entry of, this Order: 


PLAINTIFF D.L PLAINTIFF S.K. 


PLAINTIFF VANGUARD GSA 


7) 


by D.L., President 


DEFENDANT SCHOOL BOARD DEFENDANT JIM YANCEY, in 

FOR MARION COUNTY, his official capacity as 

FLORIDA Superintendent of the School 
District of Marion County, Florida 


y ; by Vi cey 
School Board Chairperson 
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Approved as to Form: 


s/ Benjamin James Stevenson 
Benjamin James Stevenson 


Fla. Bar. No. 598909 
ACLU Found. of Fla. 

Post Office Box 12723 
Pensacola, FL 32591-2723 
T. 786.363.2738 

F. 786.363.1985 
bstevenson@aclufl.org 


Randall C. Marshall 

Fla. Bar No.: 181765 

ACLU Found. of Fla. 

4500 Biscayne Blvd., Ste. 340 
Miami, FL 33137 

T. 786.363.2700 

F. 786.363.1108 
RMarshall@aclufl.org 


Counsel for Plaintiffs 


s/William C. Haldin Jr. 
William C. Haldin Jr. 
Florida Bar No. 288578 

520 E. Fort King St., Ste. B-2 
Ocala, FL 34471 

Telephone: (352) 512-0100 
Fax: (352) 840-5955 
WCH.atty@hotmail.com 


Gary L. Sanders 

Florida Bar No. 0724815 

Bice Cole Law Firm, PL 

1333 S.E. 25th Loop, Suite 101 
Ocala, Florida 34471 

Telephone: (352) 732-2255 

Fax: (352) 351-0166 

E-mail: sanders@bicecolelaw.com 


Counsel for Defendants 
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[PUBLISH] 


IN THE UNITED STATES COURT OF APPEALS 


FOR THE ELEVENTH CIRCUIT 


No. 15-14183 


D.C. Docket No. 5:13-cv-00623-WTH-PRL 


CARVER MIDDLE SCHOOL GAY-STRAIGHT ALLIANCE, 
an unincorporated association, 
H.LF., 
a minor by and through parent Janine Faughnan, 
Plaintiffs - Appellants, 
versus 


SCHOOL BOARD OF LAKE COUNTY, FLORIDA, 


Defendant - Appellee. 


Appeal from the United States District Court 
for the Middle District of Florida 


(December 6, 2016) 
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Before MARCUS and WILLIAM PRYOR, Circuit Judges, and DAVIS, District 
Judge. 


WILLIAM PRYOR, Circuit Judge: 

This appeal requires us to decide whether a complaint that a school board 
violated the Equal Access Act when it denied the application of the Carver Gay- 
Straight Alliance to form a student club is ripe and not moot and whether the Act 
applies to a public middle school in Florida. After a teacher at Carver Middle 
School submitted an application for the approval of the Carver Gay-Straight 
Alliance, the superintendent denied the application on the ground that the 
application failed to identify an allowed purpose for the club. Instead of submitting 
a new application, the Alliance and a student, H.F., filed a complaint that the Board 
had violated the First and Fourteenth Amendments to the Constitution and the 
Equal Access Act. Under the Act, if a public school “provides secondary education 
as determined by State law,” the school must give extracurricular clubs equal 
access to school resources. 20 U.S.C. 8§ 4071-72. Following a bench trial, the 
district court entered a judgment against the constitutional claims, dismissed the 
claim under the Act as both not ripe and moot, and ruled, in the alternative, that the 
Act does not apply to Carver Middle School. The Alliance and H.F. appeal only 


the dismissal of their complaint that the Board violated the Act. Because we 


“ Honorable Brian J. Davis, United States District Judge for the Middle District of Florida, sitting 
by designation. 
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conclude that the complaint of the Alliance and H.F. is ripe and not moot and that 
the Act applies to Carver Middle School, we vacate and remand for further 
proceedings. 


I. BACKGROUND 


The School Board of Lake County, Florida, administers Carver Middle 
School, a public school that educates students in grades six through eight. Middle 
schools in Florida must provide “at least one high school level mathematics course 
for which students may earn high school credit.” Fla. Stat. § 1003.4156(1)(b). 
Carver provides Algebra I to meet this obligation. The Carver Gay-Straight 
Alliance is an unincorporated association. 

Beginning in the 2011-12 school year, students at Carver Middle School 
submitted applications to approve the Alliance as a student club. The principal of 
the school denied the first application. Students submitted another application the 
following school year. The new principal, Mollie Cunningham, referred the 
application to the Board. Because the Board determined that principals across the 
district inconsistently applied district policy for club formation, it held several 
meetings to discuss amending the policy. A student not associated with this appeal 
sued the Board to compel it to approve the club. The parties agreed to a consent 


order the next day that required the Board to approve the Alliance as a club for the 
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one month remaining in the school year. The Alliance held three meetings during 
that period. 

In August 2013, the Board adopted a new policy for student clubs. The 
policy outlined different sets of rules for elementary, middle, and high schools. 
Policy 4.502 governs middle schools and requires clubs to obtain the 
superintendent’s approval that the club meets an approved purpose: 


(2) Middle School clubs and organizations are an extension of the 
school curriculum. Middle School clubs must be sponsored by the 
school and are limited to organizations that strengthen and promote 
critical thinking, business skills, athletic skills, and performing/Vvisual 
arts. Schools may also establish organizations relating to academic 
honor societies and student government and clubs that are directly 
related to the curriculum. 


(3) All student clubs and organizations must be approved by the 
Superintendent before they can operate at a school. 


(4) All prospective clubs must submit a District approved application. 
The application shall include a club charter which shall set forth the 
purposes, qualifications for members, and the rules of conduct and 
shall be maintained on file for reference by all students and school 
employees. 


Doc. 75 at 7-8. Under the policy, clubs must apply for approval each school year. 
The Board policy for high school clubs is more permissive and includes 
designations for curricular, non-curricular, and interscholastic extra-curricular 
activities. 

During the 2013-14 school year, H.F. attended Carver and submitted an 


application through Heather Jablonski, a teacher at the school and the proposed 
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club sponsor. Jablonski signed the application; she did not help prepare it. The 
application described the following purposes and goals of the club to support 
LGBT students: 


(1) to create a safe, supportive environment at school for students to discuss 
experiences, challenges, and successes of LGBT students and their allies 


(2) to create and execute strategies to confront and work to end bullying, 
discrimination, and harassment against all students, including LGBT 


students 


(3) to promote critical thinking by discussing how to address bullying and 
other issues confronting students at Carver Middle School. 


Doc. 4-11 at 2. 

After the superintendent, Susan Moxley, delegated authority to Aurelia Cole, 
the district chief of administration, to approve or deny applications, Cole 
determined that the application for the Alliance did not comply with the Board 
policy because the club was “not an extension of the school curriculum.” She 
retumed the application to Cunningham with an email that explained the club 
could “resubmit an application with a charter that would qualify under current 
Board Policy.” Cole did not then understand that she could approve clubs that 
“strengthen and promote critical thinking, business skills, athletic skills, and 
performing visual arts.” But the superintendent later testified—and Jablonski and 


the district court agreed—that the application was deficient under Board policy 
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because it made no attempt to explain how the club would promote critical 
thinking. 

Cole contacted Cunningham and told her that if the Alliance resubmitted and 
included more information on critical thinking, the club might be approved. The 
superintendent testified that she would have been “inclined to approve the 
application” had it been adequate. The Alliance did not submit another application 
for the 2013-14 or 2014-15 academic years. 

The Alliance and H.F. sued the Board for violating the Equal Access Act 
and the First and Fourteenth Amendments. They sought nominal damages, a 
declaratory judgment, and an order enjoining the Board from denying the club 
access to the school forum. After a bench trial, the district court entered judgment 
against the constitutional claims. 

The district court ruled that the claim under the Equal Access Act was both 
not ripe and was moot. The district court ruled that the claim was not ripe because 
it “depended upon facts that were not sufficiently developed.” The district court 
reasoned that the Alliance could have resubmitted an application, and the costs to 
the Alliance of the delay “appear[ed] to be minimal.” The district court ruled that 
the claim was moot because the Alliance applied for the 2013-14 school year, 


which had ended, and the Alliance did not submit a new application for the 2014— 
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15 school year. The district court concluded that “[t]he net result is that there is 
nothing to enjoin the School Board to do or not to do.” 

As an alternative ground for denying relief, the district court ruled that the 
Equal Access Act does not apply to Carver Middle School. The Act applies to 
secondary schools that receive federal funds and have limited open forums. 20 
U.S.C. § 4071(a). The Act defines “secondary school” as any “public school which 
provides secondary education as determined by State law.” Id. § 4072(1). The 
district court ruled that, in Florida, a secondary school means a high school. 

After oral argument, we ordered the parties to address whether the Alliance 
continues to have organizational standing to pursue prospective relief. See Cadet v. 
Bulger, 377 F.3d 1173, 1179 (11th Cir. 2004). We directed the parties to file 
supplemental letter briefs on this issue. The Alliance also filed a motion to 
supplement the record with an affidavit establishing that its current membership 
includes a student who attends Carver. The Board requested a remand on this issue 
or an opportunity to rebut the affidavit. 


II. STANDARD OF REVIEW 


We review whether an issue is moot or ripe de novo. See Cook v. Bennett, 
792 F.3d 1294, 1298 (11th Cir. 2015); Temple B’Nai Zion, Inc. v. City of Sunny 


Isles Beach, 727 F.3d 1349, 1356 (11th Cir. 2013). We review questions of 
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statutory interpretation de novo. See Vila v. U.S. Att’y. Gen., 598 F.3d 1255, 1257 
(11th Cir. 2010). 


III. DISCUSSION 


We divide our discussion in three parts. First, we explain that the complaint 
that the Board violated the Act is ripe because the Board made a final decision 
when it rejected the application of the Alliance to form a club. Second, we explain 
that the complaint also is not moot because the district court can still fashion relief 
for a violation of the Act. Third, we explain that the Act applies to Carver because 
it provides courses for high school credit and, under Florida law, these courses 
constitute “secondary education.” 


A. The Complaint of the Alliance and H.F. Is Ripe. 


“The Constitution confers limited authority on the judicial branch. It endows 
the federal courts with ‘[t]he judicial Power of the United States,’ and limits that 
power to the resolution of ‘Cases’ and ‘Controversies.’” Nicklaw v. CitiMortgage, 
Inc., 839 F.3d 998, 1001 (11th Cir. 2016) (quoting U.S. Const. Art. III, §8 1-2). 
Article III of the U.S. Constitution restricts the ability of courts to review cases and 
controversies that are not ripe, “reserving limited judicial resources for individuals 
who face immediate, tangible harm.” Bowen v. First Family Fin. Servs., Inc., 233 
F.3d 1331, 1340 (11th Cir. 2000). “In deciding whether a claim is ripe for 


adjudication or review, we look primarily at two considerations: 1) the fitness of 
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the issues for judicial decision, and 2) the hardship to the parties of withholding 
court consideration.” Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d 1214, 
1224 (11th Cir. 2004). The doctrine “protects federal courts from engaging in 
speculation or wasting their resources through the review of potential or abstract 
disputes.” Digital Props., Inc. v. City of Plantation, 121 F.3d 586, 589 (11th Cir. 
1997). 

The Board argues that the complaint of the Alliance and H.F. is not ripe 
because they concede that their application was deficient under Board policy, yet 
they failed to submit a new, adequate application. The Alliance and H.F. respond 
that their complaint became ripe when the Board denied their application. We 
agree with the Alliance and H.F. 

The complaint is ripe because the Board made a final and binding decision 
rejecting the Alliance’s application. This Circuit has explained that “[in] essence, 
[the ripeness] doctrine deals with when a party can seek pre-enforcement review.” 
Elend v. Basham, 471 F.3d 1199, 1210-11 (11th Cir. 2006). For example, in 
Digital Properties, an assistant zoning technician informed representatives of an 
adult entertainment company that the zoning code prohibited adult bookstores and 
suggested that the representatives meet with her supervisor. 121 F.3d at 588-89. 
The business then sued and this Court held that the complaint was not ripe because 


there was no “binding conclusive administrative decision.” Id. at 590. Here, in 
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contrast, the Alliance submitted an application, and Cole rejected it. The Board did 
not create a procedure by which a club could appeal that decision. The district 
court reasoned that school administrators informed the Alliance multiple times that 
it could resubmit the application “and expound on the critical thinking” elements 
of the club. But that the Alliance had an opportunity to re-apply does not mean that 
the decision was not a formal and final decision on the application. 

Because the Alliance argues that the school policy requiring a club to focus 
on critical thinking violated the Equal Access Act, the decision by the Board to 
reject the application based on that policy made the complaint fit for adjudication. 
The Alliance argues that, under the Equal Access Act, the Board cannot “limit non- 
curricular clubs to particular subject areas.” The Alliance argues that the Board 
violated the Act when it applied its policy and rejected the Gay-Straight Alliance 
because it did not promote critical thinking. The facts as to that claim were 
developed. The district court faulted the Alliance for not resubmitting an 
application “embellish[ing] the description of the ways and means that the club 


999 


would ‘strengthen and promote critical thinking.’” But even if we could assume 
that the Board would have approved another hypothetical application—and we 
doubt that we can make that assumption—that assumed fact would not mean that 


the complaint of the Alliance and H.F. that the Board violated the Act when it 


denied their earlier application is somehow unfit for adjudication. 


10 
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B. The Complaint Is Not Moot. 


Like the doctrine of ripeness, the doctrine of mootness “derives directly 
from the case-or-controversy limitation.” Al Najjar v. Ashcroft, 273 F.3d 1330, 
1335 (11th Cir. 2001). It also prevents us from issuing opinions that “would be 
purely advisory.” Id. at 1339. “A case is moot when it no longer presents a live 
controversy with respect to which the court can give meaningful relief.” Ethredge 
v. Hail, 996 F.2d 1173, 1175 (11th Cir. 1993). 

To evaluate whether their complaint is moot, we must consider the forms of 
relief that the Alliance and H.F. requested. The Alliance and H.F. sought nominal 
damages, a declaratory judgment, and an order enjoining the Board from denying 
the club access to the school forum. They argue that a court could grant nominal 
damages and that their claims are capable of repetition, yet evade review. The 
Board argues that a court cannot give any relief because H.F. no longer attends 
Carver and the Alliance expressed no interest in obtaining recognition. Although 
we agree that some forms of relief are foreclosed to H.F. and may be foreclosed to 
the Alliance, the remainder of the complaint is not moot. 

H.F. cannot receive injunctive or declaratory relief. An injunction is 
unavailable because H.F. no longer attends Carver and cannot submit a future 
application. Meaningful declaratory relief is also unavailable. Although “[a] court 


may grant declaratory relief even though it chooses not to issue an injunction,” 


11 


Case: 15-14183 Date Filed: 12/06/2016 Page: 12 of 19 


Powell v. McCormack, 395 U.S. 486, 499 (1969), a court cannot grant declaratory 
relief when there is no “immediate and definite governmental action or policy that 
has adversely affected and continues to affect a present interest,” Super Tire Eng’g 
Co. v. McCorkle, 416 U.S. 115, 125-26 (1974). H.F. has no present interest, other 
than vindication, in a declaratory judgment. 

Nor does H.F.’s request for injunctive or declaratory relief fall under the 
exception for mootness for cases that are “capable of repetition, yet evade[] 
review.” City of Los Angeles v. Lyons, 461 U.S. 95, 109 (1983). The doctrine 
“applies only in exceptional situations,” id., where “(1) the challenged action is in 
its duration too short to be fully litigated prior to cessation or expiration, and (2) 
there is a reasonable expectation that the same complaining party will be subject to 
the same action again,” FEC v. Wis. Right to Life, Inc., 551 U.S. 449, 462 (2007) 
(emphasis added). H.F. fails to meet the second element. H.F. has completed the 
equivalent of graduating from Carver, so the issue, “while capable of repetition, 
certainly will not recur as to [H.F.].” Sapp v. Renfroe, 511 F.2d 172, 176 (Sth Cir. 
1975); see also DeFunis v. Odegaard, 416 U.S. 312, 319 (1974) (holding that the 
complaint of a law school student regarding admissions was moot because the 
student was about to graduate); Adler v. Duval Cty. Sch. Bd., 112 F.3d 1475, 1477— 


78 (11th Cir. 1997) (holding that the complaint of several students that the 
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graduation ceremony policies of a school violated the First Amendment was moot 
because the students had graduated). 

H.F.’s and the Alliance’s demands for nominal damages are not moot. A 
court could grant nominal damages, which “are the appropriate means of 
‘vindicating’ rights whose deprivation has not caused actual, provable injury.” 
Memphis Cmty. Sch. Dist. v. Stachura, 477 U.S. 299, 308 n.11 (1986). In many 
instances, courts may grant nominal damages even when injunctive or declaratory 
relief is unavailable. Covenant Christian Ministries, Inc. v. City of Marietta, 654 
F.3d 1231, 1244, 1246 (11th Cir. 2011). Although district courts are not required 
to grant nominal damages where statutory rights are violated, Walker v. Anderson 
Elec. Connectors, 944 F.2d 841, 845 (11th Cir. 1991), we have not addressed 
whether nominal damages or any form of monetary relief can be awarded for a 
violation of the Equal Access Act, nor do we here, see Hughes v. Lott, 350 F.3d 
1157, 1162 (11th Cir. 2003) (remanding for the district court to determine whether 
the Prison Reform Litigation Act precludes granting nominal damages). We have 
suggested that nominal damages are available for violations of other statutes. Smith 
v. Allen, 502 F.3d 1255, 1267 n.6 (11th Cir. 2007), abrogated on other grounds by 
Sossamon v. Texas, 563 U.S. 277 (2011); Murphy v. City of Flagler Beach, 761 
F.2d 622, 631 (11th Cir. 1985); see also Liberty Nat’! Ins. Holding Co. v. Charter 


Co., 734 F.2d 545, 560 nn.31—32 (11th Cir. 1984) (acknowledging that courts may 
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imply damages remedies so long as the relief is “limited to the harm done”). But 
we leave it to the district court to decide, in the first instance, whether the Equal 
Access Act affords a private right to relief, monetary or otherwise. 

On this record, we cannot determine whether the request of the Alliance for 
injunctive or declaratory relief is moot because it is unclear whether the Alliance 
has organizational standing to pursue prospective relief. For the members of an 
organization, “[t]he requisite personal interest that must exist at the 
commencement of the litigation . .. must continue throughout its existence,” 
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 189 
(2000), but the charter members of the Alliance no longer attend Carver. 

Although we have “inherent equitable powers . . . to supplement the record 
with information not reviewed by the district [court],” Cabalceta v. Standard Fruit 
Co., 883 F.2d 1553, 1555 (11th Cir. 1989) (alteration in original), we decline to do 
so in this appeal. The parties disagree about whether the current membership of the 
Alliance includes a student who attends Carver. When an appeal presents a 
contested issue of mootness, we have allowed the district court the opportunity to 
address that issue first. United States v. Prevatt, 414 F.2d 239, 241 (5th Cir. 1969) 
(remanding to the district court where it was unclear whether property was within 


the jurisdiction of the court). Consistent with that practice, we deny the motion to 
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supplement the record and remand to the district court to determine whether the 
Alliance continues to have organizational standing to pursue prospective relief. 


C. The Equal Access Act Applies to Carver Middle School. 


The Equal Access Act applies to “any public secondary school which 
receives Federal financial assistance” and permits noncurricular student groups to 
use school facilities. 20 U.S.C. § 4071(a)-(b). The Act defines “secondary school” 
as “a public school which provides secondary education as determined by State 
law.” Id. § 4072(1) (emphasis added). So we must determine what “secondary 
education” means under Florida law and whether Carver provides it. Although no 
reported decisions of the Florida courts answer this question, “the goal of the 
federal courts is to try to get the same result that would be reached in the state 
courts.” Oliva v. Pan Am. Life Ins. Co., 448 F.2d 217, 221 (5th Cir. 1971). To 
reach that goal, we must review how Florida law uses the term “secondary 
education.” After surveying the relevant provisions of Florida law, we conclude 
that secondary education, at least, means providing courses through which students 
can obtain high school credit. 

Florida law does not expressly define “secondary education,” but it does 
define the substantially similar term “adult secondary education” in its “K-20 
Education Code.” Fla. Stat. 88 1000-1013. “‘Adult secondary education’ means 


courses through which a person receives high school credit that leads to the award 
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of a high school diploma or courses of instruction through which a student prepares 
to take the high school equivalency examination.” Id. § 1004.02(4) (emphasis 
added). Because this section defines a term, we afford it great weight. See Antonin 
Scalia & Bryan Garner, Reading Law: The Interpretation of Legal Texts 228 
(2012). 

“Adult” modifies “secondary education” only to distinguish the kind of 
student who receives the education. “Adult secondary education” is defined within 
the chapter of the Education Code entitled “Public Postsecondary Education.” Fla. 
Stat. ch. 1004. Later in the same chapter, Florida law establishes that locally 
governed state colleges have two roles: the primary role is to provide 
“postsecondary academic education and career degree education,” Fla. Stat. 

§ 1004.65(5), and the subsidiary “role . . . includes the offering of programs in... 
adult secondary education.” Id. § 1004.65(6) (emphasis added). “Adult” signifies 
that it is adults, not adolescents, who receive education under this chapter. 

Other provisions of the Education Code also suggest that the term 
“secondary education” means courses through which students can obtain high 
school credit. One provision grants certain state colleges authority to “develop 
charter schools that offer secondary education.” Id. § 1002.33(5) (emphasis 
added). That provision establishes that students can “graduat[e]” from “high 


school” at these charter schools, id., which supports the definition in section 
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1004.02 that secondary education includes courses for which high school credit is 
available. Another provision requires the Department of Juvenile Justice to provide 
an educational program that includes, separately, “[s]econdary education” and 
“(high school equivalency examination preparation.” Id. § 1003.51(2)(h). To be 
sure, the definition of “adult secondary education” in section 1004.02 includes 
preparation for equivalency exams, and section 1003.51(2)(h) suggests that 
“secondary education” does not include that preparation. But this provision raises 
doubt only as to whether preparation for equivalency exams falls within 
“secondary education.” It does not suggest that “secondary education” excludes 
courses through which students can obtain high school credit. Finally, with a few 
exceptions, colleges and universities in Florida require students to obtain a high 
school diploma before enrolling in programs that provide post-secondary 
education. Fla. Stat. §8 1007.263(2)-(3) (associate degrees); State Univ. Sys. of 
Fla., Reg. 6.002(1)(d) (bachelor’s degrees). Because “post-secondary education” 
comes after “secondary education,” these provisions suggest that secondary 
education encompasses courses provided for high school credit. When read 
together, these provisions establish that a public school “provides secondary 
education” if it provides courses through which students can obtain high school 


credit. 
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Instead of arguing about whether Carver provides secondary education, both 
parties argue about whether Carver is a “secondary school” under Florida law. The 
district court ruled that Carver is not a “secondary school.” Until July 1, 2013, 
Florida law defined “secondary schools” as “schools that primarily serve students 
in grades 6 through 12.” Fla. Stat. § 1003.413(1) (2012) (repealed 2013). The 
district court ruled, and the Board agrees, that because the legislature repealed the 
definition, it intended to exclude middle schools from the term “secondary school.” 
The Alliance and H.F. counter by citing several provisions that use the term 
“secondary school” as if it encompasses middle schools. 

We do not find it persuasive that Florida repealed section 1003.413, which 
included middle schools as secondary schools. To be sure, “secondary school” is 
ordinarily understood as an institution “that provides secondary education.” See 
Secondary School, Webster’s New International Dictionary 2261 (2d ed. 1961). 
But if we concluded that Carver is not a secondary school under state law, that 
conclusion would not foreclose the possibility that Carver could still “provide 
secondary education” under state law. 

The dozens of Florida statutes that use the term “secondary school” do so 
inconsistently. For example, one provision reads, “It is the intent of the Legislature 
to provide assistance to all public secondary schools, with a primary focus on low- 


performing middle and high schools.” Fla. Stat. § 1007.35(2)(b) (emphases added); 
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cf. id. § 381.986 (prohibiting medical marijuana “[o]n the grounds of a preschool, 
primary school, or secondary school”). This provision suggests that middle schools 
are secondary schools. Yet, as the Board correctly argues, the definition of 
“school” suggests the opposite because it appears to equate secondary and high 
schools, id. § 1003.01, and another provision suggests that only high schools are 
secondary schools because Florida law requires secondary schools to provide “a 
course of study and instruction in the safe and lawful operation of a motor 
vehicle,” id. § 1003.48. Because the term in the Equal Access Act that matters is 
“secondary education,” not “secondary school,” we need not delve into this tangle 
of provisions. 

We conclude that “secondary education,” under Florida law, means at least 
“courses through which a person receives high school credit that leads to the award 
of a high school diploma.” Id. § 1004.02(4). Carver Middle School provides 
courses through which students can obtain high school credit. The Equal Access 
Act applies to Carver Middle School. 


IV. CONCLUSION 


We VACATE the order that dismissed the complaint under the Equal 


Access Act and REMAND for further proceedings consistent with this opinion. 
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Carver Middle School Gay-Straight Alliance 
(GSA) and one of its members, a student at Carver 
Middle School in Lake County, acting through her 
parent, filed this action against the Lake County 
School Board in December of 2013. (Doc. 1). The 
dispute involved a refusal by the School Board to 
recognize the GSA as a school sponsored club at 
Carver Middle School for the 2013-2014 school 
year. 


The complaint sought a declaratory judgment, 
injunctive relief and nominal damages. Id. It 
asserted two legal theories as a basis for seeking 
those remedies. One theory was that the School 
Board's failure to recognize the GSA as a school 
approved club was a violation of the Equal Access 
Act, 20 U.S.C. §§ 4071 — 4074,' and the second 


theory was that the School Board's refusal was a 
violation of the Plaintiffs' rights under the First 
Amendment to the Constitution of the United 
States. 


1 The Equal Access Act, 20 U.S.C. §§ 4071 
—4072, provides in pertinent part that: It 
shall be unlawful for any public secondary 
school which receives Federal financial 
assistance and which has a limited open 
forum to deny equal access or a fair 
opportunity to, or discriminate against, any 
students who wish to conduct a meeting 
within the limited open forum on the basis 
of religious, political, philosophical, or 
other content of the speech at such 


meetings. 


@ 


(b) "Limited open forum" defined 


A public secondary school has a 
limited open forum whenever 
such school grants an offering to 
or opportunity for one or more 
noncurriculum related student 
groups to meet on_ school 
premises during noninstructional 


time. 


20 U.S.C. §§ 4071 (a), (b). 
As used in this subchapter— 


(1) The term "secondary school" means a 
public school which provides secondary 


education as determined by State law. 


20 U.S.C. § 4072(1). 


This Court's Decision 


The case was tried before the Court without a jury, 
and in August of 2015, the Court filed its decision 
in the form of a memorandum opinion including 
findings of fact and conclusions of law. (Doc. 75). 
Judgment was entered for the School Board. (Doc. 
76) Carver Middle School Gay-—Straight Alliance 
v. School Board of Lake County, 124 F.Supp.3d 
1254 (M.D. Fla. 2015) ). The Court held that the 
action was non-justiciable because it was not ripe 
as a case or controversy at the time it was filed; 
and, in any event, that the controversy had become 


moot. 


2 There was undisputed evidence and the 
Court found that when the GSA application 
was submitted and rejected, the GSA 
faculty sponsor was told that if the form 
was resubmitted with a more complete 
explanation of the club's objective of 
promoting "critical thinking," it could or 
would be approved. The GSA elected 
instead to proceed with litigation. (See 
Doc. 75, pages 14-15; 124 F.Supp.3d at 
1262-1263 ). 
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3 The application of the GSA at issue was 
submitted for the school year 2013-2014. 
No subsequent application had been made 
for any school year since 2014 so that 
when the case was ready for decision, the 
operative school year had already passed 
and a declaratory decree with injunctive 
relief was no longer a viable remedy. The 
Court of Appeals agreed that the minor 
Plaintiffs claims for declaratory and 
injunctive relief were moot, and that such 
relief "may be foreclosed to the Alliance..." 
842 F.3d at 1330. The holding of the Court 
was that the Plaintiffs' "demands for 


nominal damages are not moot." Id. 


Alternatively, addressing the merits of the case, 


1289the Court held that the claim *1289 under the Equal 


Access Act failed because the Act by its terms 
simply did not apply to Carver Middle School. 
Similarly, with respect to the Constitutional claim, 
this Court applied the relevant Supreme Court 
precedents beginning with Tinker v. Des Moines 
Independent Community School District, 393 U.S. 
503, 89 S.Ct. 733, 21 L.Ed.2d 731 (1969) and 
ending with Hazelwood School District v. 
Kuhlmeier, 484 U.S. 260, 108 S.Ct. 562, 98 
L.Ed.2d 592 (1988), and held that there was no 
infringement of the First Amendment. 


The Decision on Appeal 


The Court of Appeals found that the Equal Access 
Act was applicable to Carver Middle School; that 
the GSA's claim for nominal damages caused by 
its rejection as a school sponsored club for the 
school year 2013-2014 was ripe for adjudication 
at the time suit was filed; and the claim for 
nominal damages for that school year was 
justiciable, not moot. Carver Middle School Gay— 
Straight Alliance v. School Board of Lake County, 
842 F.3d 1324 (11th Cir. 2016). 


The Court of Appeals therefore vacated the "order 
that dismissed the complaint under the Equal 
Access Act"? and remanded for further 
proceedings consistent with the Court's opinion. 
842 F.3d at 1333. Specifically, with regard to the 


claim under the Equal Access Act, the Court of 
Appeals directed this Court to determine (1) 
whether there is a private right of action under the 
Act; and (2) whether the GSA has organizational 
standing to pursue prospective relief. 


4 The GSA did not appeal from this Court's 
dismissal of the Constitutional claims. See 


842 F.3d at 1326. 


Post Appeal Proceedings 


Upon remand of the case, this Court conducted a 
hearing to discuss with counsel the future progress 
of the litigation. Afterward, the Court entered an 
order (Doc. 94) directing the Plaintiff to file, as it 
had expressed a willingness and desire to do, a 
new application for recognition as a school 
sponsored club at Carver Middle School. The 
School Board was directed, in turn, to respond to 
the application by a certain date. Id. Additionally, 
the Plaintiff was directed to file a motion or other 
pleading setting out its view of the precise issues 
remaining for determination together with the 
Plaintiffs legal arguments concerning such issues. 
Id. The School Board was allowed time to 
respond. 


Pursuant to those directives, the GSA filed its 
application for recognition as an approved club at 
Carver Middle School (Doc 95), and the School 
Board approved it. (Doc. 96).° As of now, 
therefore, the GSA is a recognized club at Carver 
Middle School. 


5 The Court previously determined at the 
outset of the litigation in ruling on the 
School Board's motion to dismiss (See 
Doc. 17) that the GSA had organizational 
standing to pursue the relief sought with 
respect to the school year 2013-2014. The 
application filed subsequent to the remand 
from the Court of Appeals was joined by a 
minor member of the GSA, and was 
approved by the School Board without 
challenge to the GSA's standing. In 
accordance with the directive of the Court 
of Appeals, therefore, and for the reasons 


stated in Doc. 17, the Court finds that the 
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GSA had organizational standing to pursue 
prospective relief for the school year 2016— 
2017. 


With respect to the GSA's specification of the 
issues remaining to be determined, as directed in 
the Court's order (Doc. 94), the GSA identified 
three questions (Doc. 98, pages 2-3): 


(1) Is the Carver GSA [and the minor 
Plaintiff] entitled to an award of $1 in 
damages? 
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(2) Is the Carver GSA the prevailing party 
entitled to an award of reasonable 
attorney's fees under § 1988? 


(3) Are lodestar attorney's fees reasonable? 


ra 


In addition to those enumerated issues, the GSA 
also presented argument on one of the questions 
that the Court of Appeals expressly left for this 
Court to resolve in the first instance on remand, 
namely, "whether the Equal Access Act affords a 
private right to relief, monetary or otherwise." 842 
F.3d at 1331. 


On that point, the GSA persuasively relies upon 
Schwier v. Cox, 340 F.3d 1284 (11th Cir. 2003) as 
a definitive explication of the relevant law of the 
Circuit leading to the conclusion that 42 U.S.C. § 
1983 creates a private right of action to enforce 
the Equal Access Act.° The Court agrees. While 
the Equal Access Act does not contain any 
mechanism for enforcement of its provisions, it 
clearly embodies each of the three elements 
identified in Schwier as necessary to a 
determination that § 1983 fills that procedural 
void: (1) Congress in the Equal Access Act 
specifically intended to benefit secondary "school 
students who wish to conduct a meeting within 
[the school's] limited open forum..." as defined by 
the statute, 20 U.S.C. § 4071 ; (2) the right 
protected by the statute is not so vague and 
amorphous that its enforcement would strain 


Z 


judicial competence; and (3) the statute imposes a 
binding obligation on the states that is couched in 
mandatory, not precatory, terms. See 340 F.3d at 
1290. 


6 The School Board, in its response (Doc. 
102), offered no contrary argument on this 


issue. 


B. 


Both parties have moved in their post remand 
pleadings for partial summary judgment on the 
Plaintiffs claims for nominal damages under the 
Equal Access Act. (Doc. 98, page 17; Doc. 102, 


page 9). 


It is now the settled law of the case under the 
decision and mandate of the Court of Appeals that 
the Equal Access Act applies—and did apply 
when this suit was filed—to the Carver Middle 
School; that the claim was a justiciable case or 
controversy that was "ripe" for judicial decision; 
and that the claim for nominal damages did not 
become moot. Additionally, the Court has now 
determined in this order that 42 U.S.C. § 1983 
supplies a procedural mechanism or cause of 
action for litigating violations of the Equal Access 
Act. Finally, in its prior opinion (Doc. 75, page 27; 
124 F.Supp.3d at 1269-1270 ) this Court found 
that "[t]he rejection of the GSA application was 
necessarily predicated upon the content of the 
expressive activity or associational rights intended 
to be exercised by the GSA as stated in its 
charter." That finding, which is not disturbed by 
anything in the Court of Appeals opinion, 
inexorably translates into a violation of the Equal 
Access Act. The Act says, with respect to "any 
students who wish to conduct a meeting," that it 
shall be unlawful for a school subject to the Act to 
deny equal access to school recognition based 
upon the "content of the speech at such meetings." 
20 U.S.C. § 4071(a). And _ that 
proscription has both a positive as well as a 


statutory 


negative aspect: it precludes any attempt by the 
school to dictate what the speech must be, just as 
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it precludes any attempt by the school to mandate 


1291*1291 what the speech cannot be except as 


permitted by § 4071(f).’ 


7 20 U.S.C. § 4071(f) provides: "Nothing in 
this subchapter shall be construed to limit 
the authority of the school, its agents or 
employees, to maintain order and 

discipline on school premises, to protect 

the well-being of students and faculty, and 
to assure the attendance of students at 


meetings is voluntary." 


es 


The School Board argues, however, that even if 
there was a violation of the Equal Access Act, 
nominal damages may be awarded only for 
Constitutional 


infringements, not _ statutory 


violations. This says too much and is not the law. 


In Carey v. Piphus, 435 U.S. 247, 98 S.Ct. 1042, 
55 L.Ed.2d 252 (1978), the Supreme Court held 
that proof of a violation of a fundamental 
Constitutional right mandated an award of 
nominal damages to the victim in the absence of 
any proof of actual injury. This rule has been 
consistently applied in the Eleventh Circuit where 
a Constitutional violation has been found. E.g., 
Hughes v. Lott, 350 F.3d 1157, 1162 (11th Cir. 
2003) ; KH Outdoor LLC v. City of Tru ssville, 
465 F.3d 1256, 1261 (11th Cir. 2006) ; Pelphrey v. 
Cobb County, Georgia, 547 F.3d 1263, 1282 (11th 
Cir. 2008). 


The School Board relies upon two decisions in the 
Circuit in which statements are made that nominal 
damages should be awarded for fundamental 
Constitutional violations under the authority of 
Carey v. Piphus, but are not mandated for statutory 
violations. Walker v. Anderson Electrical 
Connectors, 944 F.2d 841 (11th Cir. 1991), and 
Barker_v. Niles Bolton Associates, Inc., 316 
Fed.Appx. 933 (11th Cir. 2009).° The key word in 
that formulation is "mandated." Nominal damages 
are not required as a remedy for the enforcement 
of statutory rights as they are under Carey for 
Constitutional violations,’ but that does not mean 
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F.3d 1225 (11th Cir. 2015) ; KH Outdoor, LLC v. 
City of Trussville, 465 F.3d 1256 (11th Cir. 2006) 
; Brooks v. Warden, 800 F.3d 1295 (11th Cir. 
2016). These decisions involved Constitutional 
violations, but no distinction is drawn between the 
remedies available under § 1983 for Constitutional 
and statutory violations, except the one already 
noted, namely, that nominal damages as a 
minimum must be awarded for Constitutional 
infringements, but are not required for statutory 
violations. And here, unlike in Walker and Barker, 
the GSA 
Complaint (Doc. 1, page 15, §] F) and continues to 
seek that relief now, after the holding of the Court 
of Appeals that the prayer for nominal damages 


sought nominal damages in the 


became ripe and is not moot. 


There does not appear to be any reasoned decision 
discussing the availability of nominal damages 
under the Equal Access Act by way of an action 
under § 1983 ;'' but, by the same token, there is 
no authority suggesting in any way that nominal 
damages should not be recoverable when timely 
sought in Equal Access cases and the plaintiff has 
not abandoned or waived the claim by its tactics in 
conducting the litigation. On the contrary, the 
Equal Access Act is a remedial statute and, as 
such, should be broadly construed to accomplish 
its remedial objective. E.g., *1293 Agrelo_v. 
Affinity Management Services, LLC, 841 F3d 
944, 950 (11th Cir. 2016) ; Caro—Galvan v. Curtis 
Richardson, Inc., 993 F.2d 1500, 1505 (11th Cir. 
1993) ; Herpich v. Wallace, 430 F.2d 792, 802 (Sth 
Cir. 1970).! 


11 In Pope _v. East Brunswick Board of 
Education, 12 F.3d 1244, 1248, n. 3 (d 
Cir. 1993), the Third Circuit amended a 


judgment in a case governed by the Equal 


Access Act, by adding pursuant to a 
stipulation of the parties, an award of 
nominal damages to the plaintiff in order to 


make the judgment final and appealable. 


12 Decisions of the Fifth Circuit decided 
before October 1, 1981, constitute the law 
of the Eleventh Circuit. Bonner vy. City of 
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Prichard, 661 F.2d 1206 (11th Cir. 1981). 


The Court therefore holds that nominal damages 
are recoverable under the Equal Access Act 
through 42 U.S.C. § 1983 when diligently sought 
by a plaintiff who successfully proves a violation 
of the Act and has not waived the claim by its 
conduct. It follows that judgment will be entered 
in favor of the GSA and the minor Plaintiff against 
the School Board in the amount of $1.00. 


E, 


In addition to its motion (Doc. 98) filed in 
response to the Court's Order (Doc. 94) entered 
after remand from the Court of Appeals, the GSA 
has also filed a "Motion for Limited Discovery 
and Leave to File Briefing." (Doc. 104). The 
School Board has not filed a response, but none is 
necessary. The Court will deny the GSA motion. 
The unspoken issue raised by the GSA in its 
motion is whether the Court should grant some 
form of declaratory or injunctive relief in favor of 
the GSA and against the School Board with 
respect to future school years, and it anticipates 
that the School Board will argue a "voluntary 
cessation" defense. But that is not the whole of the 
problem. 


The Court has previously determined (Doc. 75, 
page 3), and the Court of Appeals reiterated, 842 
F.3d at 1327, that all clubs at Carver Middle 
School, in order to achieve recognition as school 
sponsored organizations, must apply and be 
approved for each school year. At present, 
therefore, the only injunctive relief that the Court 
could grant—quite apart from any decision on the 
issue of voluntary cessation—would effectively be 
an "obey the law" proscription, a form of decree 
that the Eleventh Circuit has uniformly refused to 
approve. E.g., Securities and Exchange 
Commission v. Graham, 823 F.3d 1357 (11th Cir. 
2016) ; Elend v. Basham, 471 F.3d 1199 (11th Cir. 
F.3d 1523 (11th Cir. 1996). To be recognized as a 
school sponsored club for the next school year, 
2017-2018, subject to injunctive enforcement, the 
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GSA must continue to maintain its jurisprudential 
standing, state law must remain unchanged with 
respect to the state's categorization of "secondary 
schools" or "secondary education," other clubs 
must continue to be approved or sponsored at 
Carver Middle School,'? and the GSA must 
submit an application to be accepted as one of 
those clubs. Any present injunction, therefore, 
would have to be conditioned upon fulfillment of 
those contingencies and would be reduced in the 
process to a disfavored "obey the law" decree. 


13 In Pope v. East Brunswick Board of 
Education, n. 11, the Third Circuit noted 
(12 F.3d at 1254): 


Although it has failed to do so 
yet, East Brunswick remains free 
to wipe out all of its 
noncurriculum related student 
groups and totally close its forum. 
While that option may be 
antithetical to progressive 
concepts of education, that cost, 
like the rejection of federal funds, 
is the burden that Congress 
imposed on school districts that 
do not wish to allow religious and 
other student groups equal access 


to their facilities. 


The Court can and will, however, enter a final 
declaratory judgment, effectuating the decision of 
the Court of Appeals, that the Carver Middle 
School as it was structured and operated during 
the school year 2013-2014, was a public school 
providing a  *1i294secondary education as 
determined by State law, and was subject to the 
terms, prohibitions and requirements of the Equal 


Access Act, 20 U.S.C. § 407 et. seq. 


F, 


The next issue, then, is whether the GSA is a 
prevailing party so as to be entitled to an award of 
attorney's fees under 42 U.S.C. § 1988. Clearly, 
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the GSA is a prevailing party for at least two 
reasons. First, an award of nominal damages is 
sufficient to earn that distinction. Farrar v. Hobby, 
506 U.S. 103, 112, 113 S.Ct. 566, 573, 121 
L.Ed.2d 494 (1992) ("We therefore hold that a 
prevailing party who wins nominal damages is a 
prevailing party under § 1988."). Second, the 
determination of the Court of Appeals that the 
Equal Access Act is applicable to Carver Middle 
School (reversing this Court's holding to the 
contrary) worked a "material alteration of the legal 
relationship of the parties," Farrar, 506 U.S. at 
111, 113 S.Ct. at 573, which the Court described 
as "the touchstone of the prevailing party inquiry." 
Id. See also Sole v. Wyner, 551 U.S. 74, 82, 127 
S.Ct. 2188, 2194, 167 L.Ed.2d 1069 (2007) ; and 
Common _Cause/Georgia_v. Billups, 554 F.3d 
1340, 1356 (11th Cir. 2009). The GSA claimed 
that the Equal Access Act applied and was 
violated. The School Board claimed that the Act 
did not apply and, in any event, was not violated. 
The School Board has lost, and in the process 
there has been an indisputable change in the legal 
relationship of the parties, not only for the present 
but also for the future. Absent a material change in 
circumstances, Carver Middle School is now and 
will continue to be governed by the Equal Access 
Act. 


GC. 


Finally, one of the issues specified by the GSA is 
whether the measure of the reasonable attorneys 
fees to be awarded to it as the prevailing party 
under 42 U.S.C. § 1988 should be the "lodestar" 
method or some other approach relating to the 
assessment of fees. On that point the law is settled. 
The lodestar approach is the approved method. 
E.g., Blum v. Stenson, 465 U.S. 886, 896, 104 
S.Ct. 1541, 1547, 79 L.Ed.2d 891 (1984) ; City of 
Monterey, supra, 526 U.S. at 711-712, 119 S.Ct. 
at 1639 ; Norman v. Housing Authority of the City 
of Montgomery, 836 F.2d 1292 (11th Cir. 1988). 


The School Board, as it must, concedes that much 
(Doc. 102, page 8) but argues that the lodestar 
method (or the result it produces) can be subject to 
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adjustment based upon an evaluation of the result 
obtained in relation to the result that was sought, 
and adjustments based upon the reasonableness of 
the time expended and the reasonableness of the 
hourly rate to be applied. Any decision at this time 
conceming those factors would obviously be 
premature. Suffice it to say at this point that the 
lodestar method will be applied with the ultimate 
amount to be awarded as attorney's fees being 
subject to possible adjustment in accordance with 
the evidence and the applicable law to be 
developed in subsequent proceedings. 


Conclusion 


1. With respect to the issue of nominal 
damages, the Plaintiffs' Motion for Partial 
Summary Judgment (Doc. 98) is 
GRANTED, and the School Board's 
Motion for Partial Summary Judgment 
(Doc. 102) is DENIED. Judgment will be 
entered in favor of the Plaintiffs and 
against the School Board in the amount of 
$1.00. 


2. With respect to the Plaintiffs' prayer for 
a declaratory judgment (Doc. 1, page 14, { 
A), and pursuant to the opinion and 
mandate of the Court of 
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Appeals (Doc. 89), a judgment will be 
entered declaring that the Carver Middle 
School as it was structured and operated 
during the school year 2013-2014 was a 
public school providing a secondary 
education as determined by state law, and 
was subject to the terms, prohibitions and 
requirements of the Equal Access Act, 20 
U.S.C. § 407 et. seq. 


3. In order to minimize the likelihood of 
multiple appeals, the entry of such 
judgments will be withheld until all 
remaining issues have been resolved. A 
plenary final judgment will be entered at 
that time. See Rule 54(b) of the Federal 
Rules of Civil Procedure. 


4. The Plaintiffs' Motion for Limited 
Discovery and Leave to File Briefing 
(Doc. 104) is DENIED. 


5. The Court notes that, on this date, the 
Court of Appeals has transferred to this 
Court the Plaintiffs' motion for attorneys! 
fees and litigation expenses on the appeal. 
(Doc. 105 and 106). Ruling is reserved on 
that motion which shall be subject to and a 
part of the procedures hereafter provided 
with respect to the Plaintiffs' anticipated 
motion for an award of attorneys' fees for 
services rendered in this Court. 


6. The Parties are directed to meet and 
then file, within TWENTY (20) 
DAYSfrom the date of this Order, an 
agreed schedule of dates (subject to court 
approval) for the accomplishment of the 
following steps at the earliest practicable 
times: 


(a) Filing by the Plaintiffs of whatever 
motion the Plaintiffs may wish to make, as 
prevailing parties under 42 U.S.C. § 1988, 
for an award of attorneys fees. See Rule 


54(d)(2) of the Federal Rules of Civil 
Procedure. The Motion shall include, or be 
accompanied by, separate schedules 
showing as to each attorney or paralegal 
performing work in the litigation, the 
number of hours being claimed for each, 
the dates on which such hours were 
expended, a description of the tasks 
performed during those hours, and the 
hourly rate being sought for such hours. 
The motion must be submitted with 
affidavit(s) or declaration(s) under oath by 
person(s) with knowledge or expertise 
attesting to the accuracy of the information 
contained in the schedules including the 
reasonableness of the hourly rates being 
sought. See Rule 43(c) of the Federal 
Rules of Civil Procedure. 


(b) The taking and filing of oral 
depositions by the Defendant of any or all 
of the affiants whose declarations under 
oath form a part of the Plaintiffs’ filing 
under subparagraph (a). 


(c) Filing by the Defendant of its response 
to the  Plaintiffs' motion under 
subparagraph (a). Any denial by the 
Defendant of the reasonableness of any 
hours of work claimed by the Plaintiffs, 
and/or any denial of the reasonableness of 
the hourly rates being claimed by the 
Plaintiffs, shall be supported by affidavit(s) 
or declaration(s) under oath stating the 
number of hours if any, that would be 
reasonable for accomplishment of the 
disputed hours or tasks and/or the hourly 
rates that would be reasonable for the work 
performed. 


(d) The taking and filing of oral 
depositions by the Plaintiffs of any 
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or all of the affiants whose declarations 
under oath form a part of the Defendant's 
filing under subparagraph (c). 


(e) Filing by the Plaintiffs of their reply to 
the Defendant's filing under subparagraph 
(c). Plaintiffs' reply shall be limited to 
legal argument concerning the evidentiary 
materials already forming a part of the 
record and shall not include any new or 
supplemental affidavits or other evidence. 
See Rule 54(d)(2)(A) of the Federal Rules 
of Civil Procedure. 


(f) The Court will then take the matter of 
the Plaintiffs' claim for attorneys' fees 
under submission for decision with or 
without such additional proceedings as the 
Court may direct. 


IT IS SO ORDERED. 


DONE and ORDERED at Ocala, Florida this 12th 
day of April, 2017. 


18 May 2023 


To: [X] Angela E. Noble, Clerk of Court 
United States District Court Southern District of Florida 
Wilkie D. Ferguson, Jr. U.S. Courthouse 
400 North Miami Avenue, Room 8N09 
Miami, Florida 33128 


[ ] Honorable Cecilia M. Altonaga, Chief US District Judge (S.D. Fl) 
Wilkie D. Ferguson, Jr. U.S. Courthouse 
400 North Miami Avenue, Room 13-3 
Miami, Florida 33128 


Re: Violation of US Middle District Court of Florida rulings by enactment of 
amendment expanding Florida Statutes Chapter 1001 Section 42 to include all 
public school students 


An Order issued by your Federal Court district in 2008 (see reverse) has been violated by 
the enactment of Florida State law which prohibits discussion of all topics concerning 
gay, lesbian, bisexual, and transgender issues (FS 1001.42). Your District has ruled that 
Florida Public School Boards can not prohibit the formation of Gay-Straight Alliances on 
school grounds. 


The original law, which when put in effect on 1 July 2022, probably violated the Orders of 
your Judge. Currently, the recent expansion of the law changed the probability of a 
violation to a definite violation of the rulings of your Court [1001.42 (8)(c)(3)]. Forming a 
Gay-Straight Alliance requires discussion of the issues faced by members of the Alliance 
and the Alliance has the right to meet on school property and receive district support as 
guaranteed and protected by your Court rulings. The law specifically, and 
unconstitutionally, targets the LGBTQ+ students with close to six million Florida Public 
School students being deprived of their rights as guaranteed by Federal law and your 
Court rulings. 


Can the Court notify the school boards within the jurisdiction of the Southern District or 
otherwise bring the rulings of your Court before the public, highlight the conflict with 
current law, emphasize the supremacy of the Federal Court rulings over State law, and 
enumerate what the penalties are for violating Federal Court Orders? Failure to comply 
with a Federal Court ruling must carry some penalty. What procedures are at the Courts 
disposal to enforce compliance with your rulings and assessing penalties? 


Respectfully, 


Be (hod ALT. 


Dr. Brian A. Smith (ret) 
12746 Parkbury Drive 
Orlando, Florida 32828 


BS/an 
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To: [ ] Angela E. Noble, Clerk of Court 
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400 North Miami Avenue, Room 8N09 
Miami, Florida 33128 
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Re: Violation of US Middle District Court of Florida rulings by enactment of 
amendment expanding Florida Statutes Chapter 1001 Section 42 to include all 
public school students 


An Order issued by your Federal Court district in 2008 (see reverse) has been violated by 
the enactment of Florida State law which prohibits discussion of all topics concerning 
gay, lesbian, bisexual, and transgender issues (FS 1001.42). Your District has ruled that 
Florida Public School Boards can not prohibit the formation of Gay-Straight Alliances on 
school grounds. 


The original law, which when put in effect on 1 July 2022, probably violated the Orders of 
your Judge. Currently, the recent expansion of the law changed the probability of a 
violation to a definite violation of the rulings of your Court [1001.42 (8)(c)(3)]. Forming a 
Gay-Straight Alliance requires discussion of the issues faced by members of the Alliance 
and the Alliance has the right to meet on school property and receive district support as 
guaranteed and protected by your Court rulings. The law specifically, and 
unconstitutionally, targets the LGBTQ+ students with close to six million Florida Public 
School students being deprived of their rights as guaranteed by Federal law and your 
Court rulings. 


Can the Court notify the school boards within the jurisdiction of the Middle District or 
otherwise bring the rulings of your Court before the public, highlight the conflict with 
current law, emphasize the supremacy of the Federal Court rulings over State law, and 
enumerate what the penalties are for violating Federal Court Orders? Failure to comply 
with a Federal Court ruling must carry some penalty. What procedures are at the Courts 
disposal to enforce compliance with your rulings and assessing penalties? 


Respectfully, 


Be (hod ALT. 


Dr. Brian A. Smith (ret) 
12746 Parkbury Drive 
Orlando, Florida 32828 


BS/ca 


Reference: Southern District case: 


Gonzales v. Sch. Bd. of Okeechobee Cnty. 

Case No. 06-14320-CIV 

United States District Court, S.D. Florida 

571 F. Supp. 2d 1257 (S.D. Fla. 2008) 

Decided Jul 29, 2008; Honorable K. Michael Moore 
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Gonzalez v. School Bd. of Okeechobee County 


during the period giving rise to the claims, was 
allowed to join as a Plaintiff. At that time, 
Plaintiffs' only remaining claim was for nominal 
damages. However, in an Order dated May 19, 
2008 (dkt # 99), Brittany Martin, a student 
currently enrolled in OHS, was permitted to join 
as a Plaintiff based on her recent failed attempts to 
gain recognition for the GSA as a noncurricular 
student group. Joinder of Martin revived Plaintiffs' 
claims for equitable relief. 


After this litigation commenced, SBOC created 
Board Policy Section 4.30(ID)(D), which states: 


To assure that student clubs and 
organizations do not interfere with the 
School Board's abstinence only sex 


education policy and the School Board's 
obligation to promote the well-being of all 
students, no club or organization which is 
sex-based or based upon any kind of 
sexual grouping, orientation, or activity of 
any kind shall be permitted. 


Il. STANDARD OF REVIEW 


The applicable standard for reviewing a summary 
judgment motion is unambiguously *3 stated in 
Rule 56(c) of the Federal Rules of Civil 
Procedure: 


The judgment sought should be rendered if 
the pleadings, the discovery and disclosure 
materials on file, and any affidavits show 
that there is no genuine issue as to any 
material fact and that the movant is 
entitled to judgment as a matter of law. 


Summary judgment may be entered only where 
there is no genuine issue of material fact. Twiss v. 
Kury, 25 F.3d 1551, 1554 (11th Cir. 1994). The 
moving party has the burden of meeting this 
exacting standard. Adickes v. S.H. Kress Co., 398 
U.S. 144, 157, 90 S.Ct. 1598, 26 L.Ed.2d 142 
(1970). *1261 An issue of fact is "material" if it is 
a legal element of the claim under the applicable 
substantive law which might affect the outcome of 
the case. Allen v. Tyson Foods, Inc., 121 F.3d 642, 
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571 F. Supp. 2d 1257 (S.D. Fla. 2008) 


646 (11th Cir. 1997). An issue of fact is "genuine" 
if the record taken as a whole could lead a rational 
trier of fact to find for the nonmoving party. Id. 


In applying this standard, the district court must 
view the evidence and all factual inferences 
therefrom in the light most favorable to the party 
opposing the motion. Id. However, the nonmoving 
party "may not rest upon the mere allegations or 
denials of the adverse party's pleading, but the 
adverse party's response, by affidavits or as 
otherwise provided in this rule, must set forth 
specific facts showing that there is a genuine issue 
for trial." Fed.R.Civ.P. 56(e). "The mere existence 
of a scintilla of evidence in support of the 
[nonmovant's] position will be insufficient; there 
must be evidence on which the jury could 
reasonably find for the [nonmovant]." Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 252 (1986). 


Il. ANALYSIS 
A. The Equal Access Act 


The EAA states in relevant part: 


*4 

It shall be unlawful for any public 
secondary school which receives Federal 
financial assistance and which has a 
limited open forum to deny equal access or 
a fair opportunity to, or to discriminate 
against, any students who wish to conduct 
a meeting within that limited open forum 
on the basis of the religious, political, 
philosophical, or other content of the 
speech at such meeting. 


20 U.S.C. § 4071(a). "A public secondary school 
has a limited open forum whenever such school 
grants an offering to or opportunity for one or 
more noncurriculum related student groups to 
meet on school premises during noninstructional 
time." 20 U.S.C. § 4071(b). Schools provide a 
"fair opportunity" for students to conduct a 
meeting if the school uniformly ensures that: 
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(D) teaches that a mutually faithful 
monogamous relationship in the context of 
marriage is the expected standard of 
human sexual activity; 


(E) teaches that sexual activity outside of 
the context of marriage is likely to have 
and physical 


harmful psychological 


effects; 


(F) teaches that bearing children out-of- 
likely 
consequences for the child, the child's 


wedlock is to have harmful 


parents, and society; 


(G) teaches young people how to reject 
sexual advances and how alcohol and drug 
sexual 


use increases vulnerability to 


advances; and 


(H) teaches the importance of attaining 
self-sufficiency before engaging in sexual 
*§ activity. 


42 U.S.C. § 710(b)(2). The State of Florida also 
statutorily mandates abstinence to be a core 
feature of its instruction concerning the nature and 
transmission of acquired immune deficiency 
syndrome. Fla. Stat. § 1003.46. SBOC, however, 
does not clarify how recognizing the GSA as a 
noncurricular student group would compromise its 
abstinence only program. Despite the paucity of 
specifics provided by SBOC on this matter, this 
Court infers that SBOC is suggesting that by 
recognizing the GSA, the abstinence only program 
would be compromised by 1) creating a risk that 
SBOC could lose the federal funding it receives 
for implementing the abstinence only program or 
contravene Florida law, 2) that the GSA's 
tolerance based mission is inherently incompatible 
with SBOC's abstinence only program, or that 3) 
the abstinence only program's heavy reliance on 
marriage as the only acceptable context for sexual 
relations is fundamentally inconsistent with non- 
heterosexual identity because only heterosexual 


marriages are permitted in Florida. *1264 
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a. Loss of Federal Funding and Contravention of 
Florida Law 


As an initial matter, SBOC does not specifically 
assert that it is a recipient of federal funds under 
the SAEP program. Nevertheless, assuming 
arguendo that SBOC receives SAEP funding, 
SBOC provides no evidence that recognizing the 
GSA would create the risk of losing the federal 
funds received for implementing the abstinence 
only program or that granting the GSA equal 
access would violate Florida law. There are over 
700 other schools throughout the United States 
with student groups similar to the GSA at OHS, 
approximately 80 of which are in Florida. See 
SBOC Statement of Undisputed Material Facts, 
Ex. F, GLSEN Registered GSA/Student Clubs (dkt 
# 107). Defendant has put forth no evidence that 
any school has lost its SAEP funding for *9 
recognizing a non-heterosexual student group or 
that any threat of such action has been raised. Nor 
has SBOC presented convincing evidence that 
recognizing the GSA would violate Florida law. 
Indeed, the Supreme Court has repeatedly clarified 
that recognition of a non-curricular student group 
does not constitute an act of the school, which is 
the primary reason why religious noncurricular 
student groups do not run afoul of the 
Establishment Clause. See Mergens, 496 U.S. at 
247-48 (stating that "secondary school students 
are mature enough and are likely to understand 
that a school does not endorse or support student 
speech that it merely permits on a 
nondiscriminatory basis");Widmar v. Vincent, 454 
U.S. 263, 271-75 (1981) (finding that equal access 
for religious groups at the university level does 
Establishment Clause). If 

students are considered 


not violate the 
secondary school 
sophisticated enough to distinguish between 
student speech permitted on a nondiscriminatory 
basis and official acts of the school, it follows that 
Congress, in its provision of federal funds to the 
states, is capable of drawing the distinction as 


well, as are Florida's courts. 


high school students have had sexual intercourse. 
Each year, nearly 900,000 teenage girls . 
become pregnant (340,000 are 17 or younger). 
The rates of sexually transmitted diseases are 
higher among teenagers than among adults, and 35 
percent of girls have been pregnant at least once 
by the age of 20." Harold P. Southerland, "Love 
for Sale" — Sex and the Second American 
Revolution, 15 Duke J. Gender L. Pol'y 49, 87 n. 
181 (2008) (quotation marks omitted). 


While the precise accuracy of such figures are 
uncertain, these statistics merely illustrate the 
point that premature sexualization of secondary 
school students is a legitimate concern and a *14 
matter of national importance. Nevertheless, this 
Court is unable to discern how a club whose stated 
purpose is to promote tolerance towards non- 
heterosexuals within the student body promotes 
the premature sexualization of students, either in 
absolute terms or relative to any other already 
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touches on topics of a sexual nature. SBOC's 
argument that discussions of tolerance towards 
non-heterosexuals will promote premature 
sexualization of students is speculative at best and 


clearly without evidentiary support in the record. 
3. Access by Non-Faculty Adults 


SBOC also contends that recognizing the GSA as 
a noncurricular student group would place its 
student members at risk by facilitating access to 
students by adults who may pose a danger to the 
students. The simple and obvious solution to this 
dilemma is to require all noncurricular student 
groups to seek permission from the principal or a 
designee in order for any adult who is not a faculty 
member to attend the meeting of any noncurricular 
student group or to contribute to its organization 
or operation. While a host of other measures 
would be suited to resolve this concern, SBOC 
may address this concern as it sees fit.’ 


2 SBOC alleges that the website of a similar 
high 


contains a link to pornographic material. 


organization at another school 
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The information provided by an 
organization that is not a party to this case 
is irrelevant, and the argument is 


dismissed. 


4. Student Well-Being and Maintaining Order and 
Discipline 


As already stated, once a secondary school has 
established itself as a limited open forum, the 
EAA provides that "[nJothing in this subchapter 
shall be construed to limit the authority of the 
school .. . to maintain order and discipline . . . [or] 
to protect the well-being of students and *15 
faculty." It is self-evident that this language is 
intended to protect the well-being of all students, 
heterosexual and non-heterosexual. Accordingly, 
SBOC is obligated to take into account the well- 
being of its non-heterosexual students in assessing 
whether GSA as a 
noncurricular student group inures to the well- 
being of students. SBOC has failed to demonstrate 
that recognition of the GSA, a noncurricular 


acknowledging _ the 


student group promoting tolerance towards non- 
heterosexual students, would jeopardize the well- 
being of students. Additionally, SBOC has failed 
to show that permitting non-heterosexual students 
to establish a venue promoting unity and 
collective action is likely to detract from the 


maintenance of order and discipline. 


addressed SBOC's 
contentions concerning the well-being exception, 
this Court finds that SBOC is statutorily obligated 
by the EAA to grant equal access and recognition 
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to the GSA as a noncurricular student group. In 
doing so, SBOC must grant the GSA all attendant 
benefits uniformly afforded to each of its 
noncurricular student groups and may not place 
restrictions on the GSA that are not uniformly 
applied to all noncurricular student groups. This 
finding is consistent with the holdings of other 
courts that have confronted claims by student 
organizations similar to the GSA for equal access 
and recognition as noncurricular student groups 
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Bd. of Okeechobee County, 06-14320 (KMM), 
2008 WL 2116610, at *4 (S.D.Fla. 2008). Here, 
Plaintiffs have demonstrated no compensable 
injury. Therefore, Plaintiffs are entitled to $1 in 
nominal damages on their § 1983 claim and a 
permanent injunction. In light of having obtained a 
permanent injunction and nominal damages, 
Plaintiffs have achieved a victory that is more than 
technical or de minimus because it has resulted in 
a material alteration of the legal relationship of the 
Parties. entitled to 
prevailing party status. Caban- *20 Wheeler_v. 
Elsea, 71 F.3d 837, 842 (11th Cir. 1996) (stating 
that an award comprised solely of nominal 


Plaintiffs are therefore 


damages is sufficient to grant a § 1983 plaintiff 
prevailing party status; see also Farrar v. Hobby, 
506 U.S. 103, 116-17 (1992); Tex. State Teachers 
Ass'n v. Garland Indep. Sch. Dist., 489 U.S. 782, 
792 (1989). 


IV. CONCLUSION 


Based on the foregoing, it is 


ORDERED AND ADJUDGED that Defendant's 
Motion for Summary Judgment (dkt # 106) is 
DENIED. It is further 


ORDERED AND ADJUDGED that Plaintiffs’ 
Motion for Summary Judgment (dkt # 108) is 
GRANTED. SBOC is permanently enjoined from 
denying equal access and recognition to the GSA 
at OHS as a noncurricular student group which 
shall be afforded all rights and privileges granted 
to other noncurricular student groups. The GSA 
may engage in activities consistent with its by- 
laws and consonant with the terms of this Order. 
SBOC may monitor the activities of the GSA in a 
manner consistent with this Order. The Clerk of 
the Court is instructed to CLOSE this case. All 
pending motions are DENIED AS MOOT. 
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DONE AND ORDERED in Chambers at Miami, 
Florida. 
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